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I. INTRODUCTION

This Article addresses in simple analytic terms the strong allegations
of recent years that various features of our modern legal system—an over-
supply of lawyers, increased litigiousness, expanded standards of liability,
and growth in governmental regulation—have reduced economic growth
and harmed American competitiveness in foreign and domestic trade.
Over the past few years, steadily accelerating complaints have been raised
about lawyers and about the structure and substance of American law, es-
pecially modern tort and environmental law. It is well known that, over
the past three decades, the absolute number of lawyers and the proportion
of lawyers per capita have increased substantially in the United States.!
Over the same period, courts have significantly expanded standards of tort
and environmental liability, increasing the liability exposure of virtually
everyone in the society, but especially of manufacturers, insurers and gov-
ernmental entities.? Similarly, both state and federal governments have
expanded direct regulation of the environment and, in more limited
cases, of safety with respect to specific products.?2 These legal develop-
ments have increased insurance costs and non-insured liability payouts as
well as the costs of regulatory compliance. Not surprisingly, there has
been increasing criticism of lawyers and serious opposition to the develop-
ing direction of the law. The most outspoken critics claim variously that
the expansion of liability and regulation levies a huge tax on American
enterprise, reduces economic growth,® and, more generally, diminishes
U.S. trade competitiveness.® Lawyers, obviously, are the instruments
through which this damage is inflicted.
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Recently, these complaints have been raised with increasing empirical
sophistication. Several authors have argued that the large number of law-
yers in the United States (the United States has more lawyers than any
other country in the world) directly impedes economic development.” In
the most prominent of these studies, for example, Professor Stephen P.
Magee estimates that the number of lawyers in the United States is 40%
greater than optimal for economic growth. He estimates that this excess
supply of lawyers reduces U.S. Gross Domestic Product by somewhere be-
tween $300 and $660 billion per year (1990%).8 Separately, though in a
similar vein, the renowned economist Dale Jorgenson and Professor Peter
Wilcoxen estimate that U.S. environmental regulations diminish Gross Na-
tional Product .191 percentage points per year, more than 10% of the
share of total governmental purchases of goods and services.? Other em-
pirical estimates of the costs imposed by our modern legal system are
somewhat more casual, but of equally astounding magnitudes.!®

The sharp differences between the United States and virtually all
other developed nations in terms of the number of lawyers and of the
expansion of tort and environmental liability have generated increasing
concerns about the effects of these features of our legal system on U.S.
competitiveness abroad. Some authors claim that the mere mention of
U.S. product liability law “instills fear into” executives of both foreign and
domestic firms.!? They assert that modern U.S. law reduces the ability of
U.S. firms to compete effectively in overseas markets and, simultaneously,
creates an obstacle to the ability of foreign firms to provide low cost prod-
ucts and services to U.S. customers.}2 Although other commentators be-
lieve that effects on trade are modest,!* even some who defend the
general impact of product liability law on competitiveness complain about
the stifling effects of modern U.S. law on innovation.}* The problems sug-
gested by these studies have prompted calls for widespread reform. For
example, concern about the oversupply of lawyers led the Dean of the
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University of Texas Law School to propose reducing law school admissions
by 10-15%; for similar reasons, the Louisiana state legislature recently en-
tertained proposals that would have shut down the state’s two public law
schools altogether.!®> Others have proposed scaling back environmental
controls’® or substantially changing tort law, such as by placing strict limits
on punitive damages!? or amending substantive standards of liability.18
Still others, however, have opposed systematic reform, defending our sys-
tem of law and regulation as well as the current stock of U.S. lawyers.°

This Article attempts to cut through what has become an increasingly
acrimonious debate on these issues to define basic principles from which
to evaluate the effects of differing magnitudes of lawyers on a society’s
economy as well as the effect of differing forms of law and regulation on
foreign and domestic competitiveness. It argues, first, that, notwithstand-
ing increasingly refined empirical demonstration, there is no adequate
theory for measuring the effect of the magnitude of lawyers on economic
growth. Because the number of lawyers itself derives from and does not
determine the substance of the law, the most plausible general conclusion
is that lawyers always contribute toward an increase in national wealth, ex-
cept under very specific conditions. It follows from this conclusion that,
for the United States and for most modern nations, the number of lawyers
is probably insufficient, rather than excessive. The more important ques-
tion, however, is not whether lawyers are too many or too few, but whether
the substance and structure of the legal regime enhances or diminishes
societal welfare.

The Article next addresses how to evaluate the substance of the law in
terms of its effect on national wealth, economic growth, and competitive-
ness. It clarifies when and under what conditions the law—whether in the
form of environmental regulation or products liability law—increases or
diminishes national wealth and harms or helps the competitiveness of U.S.
manufacturers in foreign or domestic trade. The Article shows why the
reform of punitive damages is of significantly greater import with respect
to the competitiveness of U.S. manufacturers in foreign trade than other
tort reform issues. It also shows how modern doctrines of procedure and
Jjurisdiction can substantially distort competitiveness and reduce national
wealth, though courts have typically ignored such concerns. Finally, the
Article discusses the issue of the reform of tort law and punitive damages.
It explains how the increasing refusal of foreign courts to enforce U.S. tort

15. Arthur S. Hayes, Texas Law School Enrollment is Targeted, WaLL ST. J., Sept. 29, 1992, at
B9. Very recently, the National Law Journal reported polls showing increasing popular con-
cern about the number of lawyers in this society. Randall Samborn, Anti-Lawyer Attitude Up,
Nart. LJ., August 9, 1993, at 1 (“From 1986 to 1993, the percentage of people saying there
are too many lawyers, increased from fifty-five percent to seventy-three percent.”).

16. Ses e.g., Stewart, supra note 3.

17. Ses, e.g, James B. Sales & Kenneth B. Cole, Jr., Punitive Damages: A Relic That Has
Outlived Its Origins, 37 Vanp. L. Rev. 1117, 1166-71 (1984).

18. See, e.g., Stayin, supra note 6, at 207-10.

19, Galanter, supra note 10, at 102. Sez also Frank B. Cross, The First Thing We Do, Let’s
Kill All the Economists: An Empirical Evaluation of the Effect of Lawyers on the United States Economy
and Political System, 70 Tex. L. Rev, 645 (1992).
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law judgments actually benefits Americans in the aggregate, though dam-
aging to U.S. manufacturers. It also evaluates reform proposals from the
goal of increasing national wealth.

Part II reviews and criticizes the various empirical studies regarding
the alleged excessive supply of lawyers and evaluates the claim that exces-
sive lawyers harm economic growth. Part III describes the effects of mod-
ern U.S. tort law and environmental regulation on foreign and domestic
competitiveness. Finally, Part IV summarizes the reforms necessary to in-
crease the wealth of all nations including the United States and, at the
same time, to improve American competitiveness.

II. THeE ANALYTICS OF THE ALLEGED OVERSUPPLY OF LAWYERS

This Part criticizes recent studies claiming to demonstrate that the
number of lawyers in the United States is excessive and substantially di-
minishes U.S. economic growth. The Part argues that there are no sensi-
ble economic grounds for such a conclusion and, indeed, in terms of
economic analysis, there are strong reasons to believe that there is proba-
bly an undersupply, rather than an oversupply, of lawyers in the United
States and other modern countries. Section A reviews the current studies.
Section B explains why the number of lawyers in a society is only likely to
become “excessive” in economic terms where courts are substantially and
unexpectedly restricting the law, rather than expanding it as has been
characteristic of the past three decades. The Section implies, thus, that
the critics have the relationship exactly backwards. Section B, however,
also explains the more important point that, even if the substantive law or
the system of regulation diminishes economic growth, the role of lawyers
is likely to remain positive for a society, reducing the impact of the dimi-
nution. Though there may be instances in which the activities of lawyers
contribute nothing to society, the conditions for such effects are very diffi-
cult to define and are unlikely to hold for the broad range of legal services
provided in the United States today.

A. The Modern Debate over Lawyers and Economic Growth

The growing debate over the relationship between the number of law-
yers in a country and that country’s rate of economic growth was initiated
by Mancur Olson in his book T#e Rise and Decline of Nations. Olson pro-
posed the striking theory that differential rates of national economic
growth over time were determined by the extent to which the energies of a
country’s citizens were devoted to productive as opposed to redistributive
(“rentseeking”™) activities. In several passages, he suggested that much of
the effort of lawyers might best be regarded as rent-seeking, rather than as
contributing real production to the society.2°

Olson’s suggestion was first sharpened and formalized by Magee,
Brock and Young who purported to demonstrate that the United States

20. Mancur OrsoN, THE Rise anp DecLINE oF NaTions: EcoNomMic GROWTH, STAGFLA-
TION, AND SociAL Ricmorries 66, 70 (1982).
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suffers from an oversupply of lawyers that has substantially retarded eco-
nomic growth. These authors studied the relationship between the
number of lawyers and rates of change in Gross National Product for
thirty-four countries during the period 1960-1980.2! For each country,
they compared average changes in Gross National Product per capita to
the ratio of lawyers to physicians.22 They found that GNP growth declined
sharply as the lawyer/physician ratio increased. Countries with relatively
low lawyer/physician ratios such as Saudi Arabia, Korea and Japan (.09)23
had relatively high per capita rates of GNP growth (Japan, 7.1%) while
countries with relatively high lawyer/physician ratios, such as Chile (2.14)
and Nepal (2.07) had relatively low per capita GNP growth rates (1.6%
and .2%, respectively). The United States had among the highest of law-
yer/physician ratios (1.29) and relatively modest per capita GNP growth
over the period (2.3%).24

Some years later Murphy, Shleifer and Vishny addressed the issue
with greater comparative precision.?> Building on Robert Barro’s highly
regarded growth model,2® they compared relative college enrollments in
engineering versus the law with rates of growth of per capita Gross Domes-
tic Product for ninety-one and, separately, fifty-five larger countries. They
hypothesized that countries with relatively higher proportions of engineer-
ing students would have relatively higher growth rates reflecting invest-
ments in physical and human capital; in contrast, countries with relatively
higher proportions of law students, reflecting rent-seeking opportunities,
the reverse. They found a positive and significant relationship between
the number of engineering students and economic growth; a negative, but
statistically insignificant, relationship between economic growth and the
number of law students.2?

In a more recent, though incompletely explained, study, Professor
Magee presents a different comparison with more vivid results. Magee
compares growth in per capita Gross Domestic Product to the number of
lawyers per 1,000 white collar workers for fifty-four countries over a twenty-
five-year period.?® In this study, the relationship is not continuously nega-
tive as in his earlier findings. Instead, as the number of lawyers per 1,000

21. MAGEE ET AL., supra note 7, at 111, -
22. Id. at 119. The authors employed the lawyer/physician ratio in order to control for
differing stages of economic development within countries.

23. Oddly, although the authors present a detailed table of data, they do not include
figures for Saudi Arabia or Korea. Other peculiarities of their data are described in Galanter,
supra note 10.

24. MAGEE ET AL., supra note 7, at 118-21.

25. Murphy et al., supra note 7, at 503,

26. Robert J. Barro, Economic Growth in a Cross Section of Countries, 106 Q.J. Econ. 407
(1991).

27. Murphy et al., supra note 7, at 524-25.

28. This study appears to have been first presented in a letter to the editor in the Wall
Street Journal. Stephen P. Magee, How Many Lawyers Ruin an Economy? WarL Sr. J., Sept. 24,
1992, at A17. It has since been replicated in Magee, Optimum, supra note 7.
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white collar workers increases from zero,?® economic growth increases.
The increase in growth reaches a maximum at twenty-three lawyers per
1,000 white collar workers.?? After that point, as the lawyer/white collar
worker ratio increases still further, economic growth declines. According
to the study, the United States for this period possessed thirty-eight lawyers
per 1,000 white collar workers, well toward the end of the declining curve.

Professor Magee’s estimate of the actual loss to the U.S. economy
from the oversupply of lawyers derives from this finding. First, he infers
that the United States possesses roughly 40% more lawyers than is optimal
for economic growth.3! According to Professor Magee, these lawyers “sub-
tract value from the economy.”32 Second, he concludes that, if the United
States were to eliminate these lawyers, it could achieve a rate of economic
growth equal to that of countries with the optimal supply (twenty-three
lawyers per 1,000 white collar workers), which is 12% higher than current
U.S. Gross Domestic Product for the period. Magee estimates from this
figure that the United States loses between $300 and $640 billion per year
(1990$) because of its excess supply of lawyers. More precisely, according
to Professor Magee, every excess lawyer himself or herself diminishes U.S.
productivity by at least $1 million per year:

Forty percent of US lawyers comes to about 300,000 too many

lawyers. Since they are knocking off $300 billion, this means that

the average of the 40 percent excess lawyers each knock $1 mil-

lion off of US gross domestic product every year.33

Professor Magee’s results, as might be expected, have been subjected
to strenuous criticism. In a Wall Street Journal article, Professor Epp reports
the results of his work with Professor Galanter, presented more extensively
in this volume.?* Epp and Galanter have shown that the international
measures of the number of lawyers on which Professor Magee relies are
substantially deficient. Better measures do not confirm the sharp relation-
ship of decline in economic growth with increases in the number of law-
yers. They also emphasize that Professor Magee neglects careful
measurement of the contribution of lawyers to an economy, an element of
the analysis that Magee concedes in theory, but dismisses given his empiri-

29. In the studies published to date of lawyers as a proportion of white collar workers,
Magee does not present his figures, so that it is not clear which country most closely repre-
sents the zero lawyer/white collar worker ratio of the graph.

30. Magee, Optimum, supra note 7, at 670. Magee’s approach is damaged because he
does not reconcile why his studies show economic growth increasing over a certain range as
the lawyer to white collar worker ratio increases, while economic growth declines continu-
ously with increases in the lawyer to physician ratio. MAGEE, ET AL., supra note 7, at 118-19,

31. That is, the fifteen extra lawyers per 1,000 white collar workers (thirty-eight minus
twenty-three) equals just less than 40% of thirty-eight.

32. Magee, Optimum, supra note 7, at 673,

33. Id at 673-74. Professor Magee’s $300 billion figure derives from the use of Professor
Galanter’s data; Magee’s own data suggest a $640 billion loss. Magee employs other data to
distinguish from among the $640 billion loss, $300 billion lost due to excessive numbers of
general lawyers and an additional $309 billion lost due to excessive lawyers in the Congress.

34. Charles R. Epp, Let’s Not Kill All the Lawyers, WaLv St. J. July 9, 1992, at A13; Galanter,
supra note 10, at 81-83.
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cal findings.35 Separately, Professor Cross has criticized Magee’s studies
on empirical grounds, and has presented additional information sug-
gesting a positive relationship between the number of lawyers per country
and various measures of political and human rights.36

As we have seen, much of the debate over the alleged oversupply of
lawyers has turned on the details of the empirical findings. The next Sec-
tion argues that the empirical studies themselves neglect simpler and
more basic propositions that suggest that the inquiry itself is misdirected.
None of the authors has presented a sensible principle for determining
how to evaluate in economic terms when the number of lawyers in a soci-
ety becomes “excessive.” Section B addresses this issue with the hope of
redirecting the debate. It describes what an “excessive” supply of lawyers
means in economic terms, why it is highly unlikely that the current supply
of lawyers in the United States is “excessive” economically, why it is mis-
leading to claim without more that any supply of lawyers reduces rather
than increases economic growth, and why the more significant issues with
respect to economic growth are issues of law reform, rather than the mag-
nitude of the lawyer stock.3”

B. The Economics of the Alleged Oversupply of Lawyers

What does it mean for a country to have an oversupply of lawyers?
How might such an oversupply diminish economic growth? There is no
question that the number and proportion of lawyers in the United States
has increased dramatically over the past three decades. In 1960, there
were roughly 286,000 lawyers in the United States, equal to 1.58 per 1,000
citizens; in 1970, 355,000, equal to 1.73 per 1,000; in 1980, 542,000, equal
to 2.38 per 1,000; and, the most recent figure, in 1988, 723,000, equal to
2.95 per 1,000.38 Over the same period, U.S. economic growth has been
modest at best. The average annual percentage increase in real per capita
Gross Domestic Product (1987%) between 1960-70 was 2.55%; 1970-80,
1.72%; and 1980-90, 1.68%.3° The critics assume that lawyers (or at least
those that are excessive) are engaged in essentially redistributive activities,
not contributing to national economic growth. This assumption implies
that, as the number of lawyers increases relative to other more productive
occupations or increases over time, harm to economic growth increases.4?
It might seem to follow directly from these propositions that the steadily
decreasing rate of per capita Gross Domestic Product growth is related to
the steadily increasing number and proportion of lawyers.

35, Magee, Optimum, supra note 7, at 670,

36. Cross, supra note 19, at 645,

37. For an earlier, though very brief, statement of similar points, see Sherwin Rosen, The
Market for Lawyers, 35 J.L. & Econ. 215, 24344 (1992).

38. Derived from BureaU oF THE CeENsus, U.S. DEPARTMENT OF COMMERCE, STATISTICAL
AssTRACT OF THE UNITED STATES 1992 Table 2, at 8, Table 314, at 192 (1992). Note that this
statistic reports lawyers per 1,000 citizens rather than per 1,000 physicians or white collar
workers as in the Magee studies discussed. E.g., Magee, Optimum, supra note 7, at 672-75.

39. Derived from Bureau oF THE CENsuUS, supra note 38, at 431 (Table 678).

40. See sources cited supra note 7.
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I believe that such an analysis, however, is simplistic. To the contrary,
in economic terms, the number of lawyers in the United States today is
almost certainly insufficient, rather than excessive. Indeed, although one
must be somewhat less confident about the conclusion, it is entirely possi-
ble that, even ignoring whether the expansion of liability has benefitted or
harmed social welfare, social costs would be reduced if the United States
had more, rather than fewer, lawyers. As a general matter, except under
very precise specifications, lawyers will benefit, rather than harm, an econ-
omy. Indeed, without more, it is plausible that those countries (including
the United States) identified by the critics as suffering high proportions of
lawyers and low rates of economic growth, would have had even lower
rates of economic growth if they had fewer lawyers. The critics of lawyers
are employing a normatively charged definition of “excessive” unusual to
economic analysis. Clarifying the economic analysis of when the stock of
lawyers might be regarded as excessive will indicate why their criticism is
misdirected.

In economics, the stock of any commeodity can be regarded as “exces-
sive” if the price that the commodity attracts in a competitive market is less
than production costs. As an example, whatever inventories remain today
of mechanical calculating machines are surely “excessive” according to
this economic definition because the price a machine would command
(except perhaps to a collector) would be set with respect to our now much
cheaper electronic calculators,?! thus, much less than the costs of produc-
ing the original machine. As another example, the stock of housing in a
given location can be regarded as “excessive” in economic terms if, to se-
cure a sale, the price of the house must be dropped below the sum of the
costs of inputs: the price of land and the costs of construction.

As in the calculating machine and housing examples, the number of
lawyers is “excessive” where the earnings that lawyers receive are less than
the full costs incurred in becoming lawyers. For the evaluation of lawyers,
the calculating machine and housing examples must be adjusted because
a lawyer’s services are not sold at a one-time price, but generate a stream
of earnings over time. More precisely, legal education can be regarded as
an investment similar to other investments that might, but might not, in-
crease a person’s wealth. The return on the investment equals the differ-
ence between the income of individuals with and without legal education.
The costs of the investment are law school tuition plus the foregone earn-
ings from postponing entering the workforce for three years of study.??
Lawyers are “excessive” in the economic sense if the returns on the invest-
ment in legal education are less than returns from other available
investments.

Under what conditions would the number of lawyers be likely to be-
come excessive? We might first think about this question from the stand-

41. In fact, the price would have to be substantially cheaper because of the much lower
relative efficiency of mechanical to electronic calculators.

42, See B. Peter Pashigian, The Market for Lawyers: The Determinants of the Demand for and
Supply of Lawyers, 20 J.L. & Econ, 53 (1977).
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point of the individual making the investment in legal education. As in
other unrestricted markets, individuals choose to make investments ac-
cording to the returns they expect to receive. A decision to pursue a ca-
reer requires an estimate of the likely future demand for and thus return
from professional training. It follows that the number of lawyers will be
“excessive” in the standard economic sense chiefly where there has oc-
curred some reduction in the demand for lawyers that was unexpected by
those selecting legal training.43

Is it likely that the stock of lawyers in the United States today is exces-
sive in this sense of the term? Almost surely not. As a general matter,
since 1970 the legal and regulatory regime has been expanded, not re-
stricted and, indeed, has been expanded dramatjcally.‘*‘4 There perhaps
have been some specific legal specialties that have suffered decline such as
antitrust law; similarly, there have been greater and lesser waves of de-
mand over the last two decades for merger and acquisition work. These
variations, however, are hardly of the magnitudes of excess suggested by
the critics of the number of lawyers.*®> Moreover, there are very few law-
yers so specialized in a subfield that they. are unable to shift to substitute
fields where demand for their specialty has diminished. Of course, the
number of lawyers in the United States might be excessive even given the
expansion of liability if the rate of expansion were less than expected by
those entering law school. But this is unlikely to be true either; indeed,
the source of the great criticism of modern developments in the law is the
dramatic and unexpected character of the expansion of liability.6

Scholars have developed other methods for estimating these dimen-
sions of change in the law and in the supply of lawyers. In a highly inter-
esting study, Peter Pashigian estimates returns to legal study from 1929-
1970 by deriving a figure representing the equilibrium number of lawyers,
defined in terms of the number that, if achieved, would reduce returns
from investment in legal education to competitive rates.?” Professor
Pashigian’s estimates show that the equilibrium level of lawyers exceeded
the actual level increasingly from the late 1950s through 1970. According
to his estimate, in 1970 the actual earnings of lawyers were 29% higher
than the equilibrium level,*® indicating a severe deficiency of lawyers.
More recently, Sherwin Rosen has shown that the demand for lawyers in
the 1980s increased at even higher rates than during the 1970s, and that
lawyers’ earnings increased substantially more than increases in the earn-
ings of all college graduates.*® These findings are further evidence that,

43. Though unnecessary for this analysis, the reference to the demand for lawyers
should be interpreted broadly to acknowledge that law training and practice create a form of
versatility, applicable in many non-law occupations. Sherwin Rosen, employing Current Pop-
ulation Survey statistics, reports that, in 1987, 28.5 percent of lawyers were employed in non-
legal industry occupations. Rosen, supra note 37, at 220 (Table 1).

See generally Priest, Invention, supra note 2,

45. Sez Magee, Optimum, supra note 7, at 667 (40% excess).

46. See sources cited supra note 6.

47. Pashigian, supra note 42, at 55-63.

48. Id. at-75 (Table 7).

49. Rosen, supra note 37, at 237-38.
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today and over the period studied by the critics, the United States has
suffered from a deficiency of lawyers, not an excess.

The critics of the number of lawyers in the United States, of course,
are not employing the term “excessive” in this standard economic sense.
For example, when Professor Magee claims that 40% of U.S. lawyers are
excessive, he does not mean that lawyers’ current earnings are less than
the costs of the investments in legal training. Instead, Magee and the
other critics are using the term “excessive” as a normative allegation that
the work of 40% of modern U.S. lawyers is reducing rather than increasing
economic growth. According to this usage,>? these lawyers are engaged in
efforts that are redistributive—transferring money from one individual or
entity to another—without any productive contribution to the U.S.
economy.

The standard economic analysis of “excessive” supply, however, helps
to indicate the problematic character of the critics’ allegation. To begin
the analysis, the Pashigian and Rosen studies, as described earlier, make
clear that U.S. lawyers today are earning greater than competitive returns,
which is to say that the demand for legal services exceeds the equilibrium
level of supply. What is the source of this demand? At the most general
level, of course, the demand for legal services is determined by the charac-
ter of the legal system. For example, the greater the requirements of gov-
ernmental regulation, the greater the demand will be for lawyers to aid in
compliance. Similarly, an expansion of standards of liability will create
greater opportunities for recovery of loss and, thus, the greater employ-
ment of lawyers skilled at seeking or opposing recovery.

According to this approach, it is immediately evident that the critics’
focus on the number of lawyers misses an important point. The number
of lawyers in any society will be determined by the need for legal services
and the opportunities for legal redress created by that country’s legal sys-
tem. The number of lawyers will simply reflect the character of the legal
system. Thus, it is not the number of lawyers itself that increases or dimin-
ishes economic growth, but the legal system in which those lawyers oper-
ate. A country’s legal system may encourage economic growth or diminish
it.5 The supply of lawyers, for better or worse, will be no more than deriv-
ative of the needs and opportunities created by a country’s legal system.

This point is obvious, but it reveals the misleading character of the
critics’ attack on lawyers. It makes no sense to claim that each lawyer or
each “excessive” lawyer diminishes economic growth by $1 million per
year, even putting aside the likely exaggeration of the estimate. If a coun-
try’s legal system is characterized by excessive redistributional opportuni-
ties, the fault is that of the legal system, not of the lawyers working within
it. Indeed, given the character of the legal system, one cannot conclude
that lawyers’ services themselves are unproductive.

50. Following OLsoN, supra note 20, at 65-66, 70.
51. I shall address more fully how a legal system might diminish national wealth and
economic growth in the next Section.
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Some have argued that the number of lawyers itself can contribute to
the transformation of the legal system so that it becomes more redistribu-
tive in character. It has become a commonly heard criticism of the plain-
tiffs’ bar that, variously, the existence of more lawyers, more aggressive
lawyers, or lawyers bringing more innovative cases will itself stimulate
judges to expand the law in redistributive ways.2 There is no strong evi-
dence of such an effect, and the basic mechanism of such influence re-
mains unexplained.5® In the United States, judges define standards of law
and must justify those standards in their opinions. It is difficult to under-
stand how those justifications are influenced by the number of lawyers or
even by the number of lawyers raising particularly innovative arguments.54
Moreover, in an adversary system, each case involves two parties present-
ing opposing theories of decision. By definition, therefore, judges are
presented theories that would expand the law equal in number to theories
that would restrict it.

Let us examine more carefully the normative characterization of law-
yers’ services in the context of a redistributive legal system. Imagine, for
example, that some features of a country’s legal system diminish economic
growth because they create excessive redistributional opportunities. Does
it follow that the number of lawyers in that country is excessive? Surely,
this is the sense in which the critics of the number of lawyers employ the
term.

This question cannot be answered generally. To determine the effect
of lawyers in even a clearly redistributive legal system requires a much
more precise specification of how the legal system impairs economic
growth. There are many ways in which some characteristics of a legal sys-
tem may impair economic growth, but where the contributions of lawyers
to that legal system are productive and increase national wealth. In such
contexts, to reduce the number of lawyers would further reduce economic
growth, rather than increase it.

A prominent recent example of the point is suggested by an ex-
traordinary book by Hernando de Soto, The Other Path. De Soto describes
the legal regime of Peru, claiming that it derives from a tradition of redis-
tributive mercantilism designed to preserve the wealth of those with assets

52. For a related argument, see J. Robert S. Prichard, A Systemic Approach to Comparative
Law: The Effect of Cost, Fee, and Financing Rules on the Development of the Substantive Law, 17 J.
LecaL Stup. 451 (1988) (arguing that U.S. rules regarding contingency fees, class actions
and each party paying his own legal fees have importantly affected the expansion of substan-
tive tort law).

53. For a weak mechanism of case selection operating in the opposite direction, see
George L. Priest, The Common Law Process and the Selection of Efficient Rules, 6 J. LEGAL Stub. 65
(1977).

54. Sometimes this characterization of effect resembles the old Jerome Frank joke about
being asked early in the evening by a dinner partner whether he knew a person he had never
heard of before, but after the third similar inquiry responding that the person’s name now
was quite familiar. JERCME FrRaANK, COURTS ON TriAL: MyTH AND REALITY IN AMERICAN JUSTICE
viii (1950). Note that the joke did not end with Frank admitting that the person was a mem-
ber of the family.
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by preventing competitive entry by fledgling entrepreneurs.5> De Soto
and his group found that, to comply fully with the laws and regulations of
Peru would require ten months at a cost equal to thirty-two times the
monthly minimum wage to start a business; eighty-three months to obtain
a permit to build housing on state-owned waste land; forty-three days to
open a retail store; seventeen years to open a market; and twenty-seven
months to gain an otherwise unused transport concession.’¢ Regrettably,
de Soto does not report the number of lawyers in Peru, nor has the case of
Peru appeared in the various comparative studies of the relationship be-
tween lawyers and economic growth. Magee, Brock and Young have re-
ported statistics on three South and Central American countries whose
legal regimes may resemble Peru’s:57 Argentina, Costa Rica and Chile, all
of which have relatively high proportions of lawyers and relatively low eco-
nomic growth.5® Indeed, in both of Magee’s studies, Chile represents the
single worst example, with the highest proportion of lawyers and among
the lowest rate of economic growth.?

The important question suggested by the critics with respect to the
evaluation of lawyers, however, is this: If a country with a legal system like
that in Peru is characterized by a relatively high proportion of lawyers and
a relatively low rate of economic growth, can it be concluded that the
number of lawyers in the country is excessive? As de Soto emphasizes,
there may be no question that the system of law and regulation impairs
economic growth. There may also be no question that, reflecting this
legal system, the proportion of lawyers is relatively high. Does it follow
that the number of lawyers is excessive?

In a case like Peru, the answer must be no, suggesting a serious short-
coming in the inferences of those that are critical of relatively high pro-
portions of lawyers. In a country like Peru, the efforts of lawyers may well
reduce social costs by facilitating compliance with the regulations in effect.
Put more simply, without lawyers, the extended periods of time found nec-
essary by de Soto to obtain required permits might have been even longer.
Without lawyers, economic growth—however low—might even have been
lower.

The basic proposition of the critics is that a correlation between high
proportions of lawyers and low rates of economic growth suggests redistri-
bution, rather than production. Putting aside the broader question of
other determinants of economic growth and the manifold empirical
problems with the studies, there remains a broader conceptual failing to

55. Hernanpo DE Soro, THE OtHer Pata 201-29 (1989). The broader point of the
book is his illustration of how the capitalistic impulses of the poor have encouraged them to
break the restrictive regulatory regime in various ways, vastly increasing their welfare and the
nation’s output.

56. Id. at 133-46.

57. De Soto represents that the Peruvian problems that he discusses are characteristic of
other Latin American countries. Jd. at xxiii. The point is not important, however; the Peru-
vian case is merely meant to be suggestive.

58. MAGEE ET AL., supra note 7, at 119 (Figure 8.2).

59. Id; Magee, Optimum, supra note 7, at 673-73 (reproducing Epp’s figures).
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this conclusion. Even if we accept that a correlation between a high pro-
portion of lawyers and low rates of economic growth demonstrates the
existence of a redistributive legal regime, it does not follow that the efforts
of lawyers within such a regime are redistributive, rather than productive.
It is necessary to define with much greater precision how the legal regime
operates redistributively before the normative judgment about lawyers can
be defended. The issue is very complicated, but the aggregate judgment
of Magee and other critics of lawyers is surely indefensible.

Although I do not pretend a complete analysis of this problem, we
might distinguish at the outset two separate ways in which a legal system
can operate to redistribute income, rather than to produce it. As we shall
see, in both cases, the normative characterization of lawyers’ services is
quite problematic. First, imagine a complicated regulatory regime such as
that in Peru in which the redistributive features of the law are built into
the structure of regulation. Here, the efforts of lawyers who make the law
and enforce the regulations may be regarded as redistributive rather than
productive.50 Nevertheless, as explained above, the efforts of lawyers who
facilitate compliance with the regulations are engaged in productive,
rather than redistributive, activity. To return to the economic definition
of an “excessive” supply of lawyers, because of the extraordinary scale
economies of legislative activity, the private demand for legal services is
likely to principally represent a demand for aid in compliance with regula-
tion, rather than the production of it.6! It follows that, if returns on in-
vestment in legal education are greater than competitive—as in the
United States over the last two decades—then the number of lawyers in
the society is insufficient, and economic growth would be enhanced if
there were more lawyers, rather than fewer.

A second way in which a legal system can operate redistributively
rather than productively, however, is by creating opportunities for litiga-
tion which has no productive effect. For example, some critics of modern
tort law have emphasized it possesses features of a “lottery,”62 generates
windfalls, or resembles warfare. Each of these metaphors suggests chiefly
redistributive, rather than productive, effects. Ignoring recreational bene-
fits, gambling represents an investment of effort that provides no addi-
tional value in terms of resources to an economy and thus is entirely
redistributive. Similarly, warfare reduces productive investments for the
purpose of achieving redistributive ends.

60. In Professor Magee's most recent paper, he includes calculations of effects on eco-
nomic growth according to the number of lawyers in pational legislatures. Magee, Optimum,
supranote 7, at 675-76. Even this measure is too crude. Those lawyers advocating redistribu-
tive regulation may impair economic growth; those lawyers opposing such regulation, how-
ever, improve it.

61. Obviously, this is an empirical question though the direction of effect is plausible.

62. HusER, supranote 4, at 109-10. As will be explained more fully in the next Section, 1
disagree with this characterization of modern tort law, though I will show how some features
of the law do not enhance national welfare or economic growth, as suggested by this
criticism.
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Nevertheless, even if a legal system possessed features that resembled
the redistributive aspects of gambling or warfare, the normative judgment
with respect to the role of lawyers remains complicated. For example,
even if those efforts of lawyers in pursuing lottery-like lawsuits are redis-
tributive, the efforts of lawyers opposing the suits are normatively produc-
tive because raising the costs of bringing redistributive lawsuits will reduce
their number. Similarly, while warfare in the aggregate is counterproduc-
tive, deterring warfare is productive and enhances welfare. Surely, the
world would be richer and economic growth higher if neither the former
Soviet Union nor the United States had invested to create massive military
reserves. From the standpoint of either one of the countries, however, the
investment was normatively productive because the investment restrained
one couniry from employing its military force against the other. Again,
aggregate characterizations of lawyers’ efforts as redistributive, such as
those of Professor Magee and the other critics, are simplistic.

Returning to an economic analysis, even with respect to clearly redis-
tributive features of a legal system, where returns to lawyers are greater
than competitive, one cannot conclude that more lawyers will hurt, rather
than help, economic growth. Without more precise specification, the
costs of production in any industry are lowest where returns to investment
in production are competitive. Thus, in general, if there were more law-
yers rather than fewer, the extent of redistributive investments would
decline.

Of course, at a much more general level, if a way existed to eliminate
all purely redistributive characteristics of a legal system, national wealth
would increase. This is only to say that, if there were a way to eliminate the
threat of war, the resources invested in military armaments could be di-
verted to more socially useful ends. The point, however, is that the impor-
tant issue for national wealth and economic growth is not the number of
lawyers, but the nature of law reform. Aggregate characterizations of the
effort of lawyers as redistributive are not helpful because they do not gen-
erate useful suggestions for reform. Indeed, the next Part shows that the
gross distinction of this literature between redistributive versus productive
efforts is far too crude. It is possible with much greater detail to describe
the effects of modern tort and environmental law on national wealth and
economic growth and, in turn, on the competitiveness of U.S. producers.

III. LeEGAL SysTEMS, NATIONAL WEALTH AND INTERNATIONAL
COMPETITIVENESS

The previous section showed that the number of lawyers in a country
derives from the nature of that country’s legal system. It follows that more
important than the simple count of lawyers is the evaluation of how the
design and definition of a legal system contribute to or diminish national
wealth and the international competitiveness of U.S. producers. The crit-
ics of lawyers are not ignorant of this point. Although the relationship is
seldom emphasized, the complaint about the alleged oversupply of lawyers
in the United States frequently represents a thinly disguised criticism of
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the expansion of tort and environmental liability since the 1970s. At base,
these studies imply that the expansion of tort and environmental liability
has both increased the demand for lawyers and impaired U.S. economic
growth and international competitiveness.

This Part evaluates how different levels of environmental regulation
and different elements of modern tort law (including products liability law
and damages measures) affect national wealth and, thus, economic growth
and, in turn, influence the relative competitive position of U.S. producers.
There is little novelty to the analysis, but simple economics aids in evaluat-
ing the various conflicting claims about the effects of modern law. As we
shall see, the simple dichotomy between redistribution and production
characteristic of the literature criticizing lawyers does not aid analysis.
“Redistribution” may appropriately describe the ambitions of litigants, but
the term does not advance identification of how to reform our modern
legal regime to increase national wealth and competitiveness.

It is important at the outset to define the relationship between na-
tional wealth, economic growth, and international competitiveness. Na-
tional wealth is defined as the value of the composite resources available to
the society, including both physical and human capital resources. Na-
tional wealth increases—the economy grows—as new resources are discov-
ered or as available resources are employed more productively. The
international competitiveness of a country’s producers is related to in-
creases in national wealth, but is not identical. A nation’s wealth can be
increased by international trade where foreign markets place higher val-
ues on the nation’s resources than the nation’s citizens themselves. Thus,
the national wealth of the United States increases where U.S. producers
sell products or services in foreign markets at prices higher than their
costs of production. This does not mean, however, that the United States
would benefit from maximizing foreign sales or enhancing international
competitiveness at any cost. Obviously, foreign trade could be vastly in-
creased if American-made products or American-owned resources were
sold at below market prices or below true cost. Such sales, however, would
reduce national wealth, not increase it. International trade benefits na-
tional wealth only to the extent that foreign markets place equal or higher
values on resources owned or produced in the United States than do U.S.
citizens themselves. The continuous reallocation of resources toward
higher-valued uses constitutes economic growth.

Much of the discussion of international competitiveness has focussed
on the increasing U.S. trade deficits of recent years. As a general matter,
attention to trade balances is not helpful for the analysis of the effects of
legal controls on national wealth.6® For example, a country may incur a
massive trade deficit yet still increase its national wealth. The trade deficit
only records the relationship between the prices of resources purchased
abroad and the prices of those sold abroad. To the extent that U.S. citi-

63. For a valuable demolition of myths about the trade balance, competitiveness and the
law, see Litan, supra note 13.
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zens purchase products or services from foreign producers at prices less
than the same products or services would cost at home, national wealth
increases because the current level of wealth in the United States is captur-
ing a larger set of resources.

In the most basic sense, the legal regime—whether environmental
regulation or tort law—affects national wealth and international competi-
tiveness as it allocates resources toward or away from more valuable uses.
For this analysis, it is useful to ignore the source of the legal control—that
is, whether the control derives from a governmental agency or a court-
imposed liability judgment—in favor of distinguishing between laws and
regulations which chiefly affect consumers of a product who are able to
freely buy or refuse to buy it and laws and regulations which affect a
broader population exposed to byproducts of the production process.54
Examples of controls which affect the production process, but without di-
rect effect on product consumers, are emission constraints, water pollu-
tion discharge limitations, occupational safety and health regulation, and
the like. In contrast, examples of controls or liability triggered by charac-
teristics of a particular product thus affecting consumer choices are prod-
uct liability judgments or the direct regulation of product safety
characteristics.6> As we shall see, although the evaluation of effects on
national wealth are not importantly different as between these forms of
regulation, there are important differences with respect to implications
for international competitiveness.

A. Controls on the Production Process

Analysis of the effects of controls on the production process is
straightforward, but provides a helpful introduction to the more compli-
cated issues regarding the regulation of product characteristics. I will re-
fer to such controls generically as forms of environmental regulation,
which most are, though they may be directed at problems such as occupa-
tional health and safety. As reported earlier, Jorgenson and Wilcoxen esti-
mate that environmental regulations diminished U.S. Gross National
Product from 1973-85 by .191 percentage points per year.56 These regula-
tions affected resource allocation by compelling substitution toward less
polluting inputs, by inducing investment in pollution abatement technol-

64. Richard B. Stewart has named this the distinction between “product” and “process”
regulation. Stewart, supra note 3, at 2042. See also Litan, supra note 13 (employing a similar
distinction); Richard B. Stewart, International Trade and Environment: Lessons From the Federal
Experience, 49 WasH. & Lt L. Rev. 1329, 1333-37, 1340-45 (1992) (concerning the distinction
in the context of pollution).

65. This definition may differ from Stewart’s. See sources cited supra note 64. For exam-
ple, Stewart defines hazardous waste discharge controls as a form of process regulation. Stew-
art, supra note 3, at 2042. According to the distinction I will follow, if the controls relate to
byproducts of the production process, they will be regarded as a form of production process
regulation; on the other hand, if they relate to characteristics of the product itself requiring
different levels of post-manufacture control, i.e., the disposal of batteries, fluorocarbons, or
chemicals, they will be regarded as a form of product characteristic regulation, which con-
sumers may wish to purchase or not.

66. Jorgenson & Wilcoxen, supra note 5, at 315.
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ogy, and by requiring changes in the production process to reduce emis-
sions. The U.S. industries most severely affected were coal mining, motor
vehicles, petroleum refining, primary metals, and pulp and paper.5”
While the magnitude of the diminution in Gross National Product is
clearly substantial, the authors concede that their estimate does not take
into account any offsetting benefits from the regulations. Under what
conditions will environmental regulations or other controls on the pro-
duction process increase or diminish national wealth and U.S.
competitiveness?

At the simplest level, environmental controls increase national wealth
to the extent that the net value of resources under the controlled alloca-
tion is greater than their value prior to the controls. Obviously, pollution
or other damage to the environment imposes costs on a society. For ex-
ample, recent reports have estimated serious damage to life expectancy
from airborne pollutants.5% Somewhat less directly, citizens of every soci-
ety value cleaner air and water; the weekends and vacations spent in the
mountains and countryside or the increasing preferences for a smoke-free
environment are obvious illustrations. As with any resource, however,
these preferences must be exercised subject to cost constraints. Few can
afford to commute from the mountains; our cities cannot afford to re-
move all particulates from the air or to make urban rivers as pure as spring
water.

For purposes of national wealth, the issue is not simply how to elimi-
nate or even reduce such costs, but whether resources can be reallocated
so that the net of environmental values less related production costs is
greater after the reallocation than before. With respect to national wealth,
environmental purity is a2n input inte production no different than other
more obvious forms of material and labor. If the quality of the environ-
ment is too low, the wealth of the society will be too low. Conversely, if
there are excessive investments in environmental purity, national wealth
declines. The objective is to achieve the optimal level of environmental
quality: all investments in environmental quality for which the benefit
from the investment is greater than the cost.%°

Environmental controls affect international competitiveness, obvi-
ously, because higher levels of environmental control increase production
costs, increase prices and, thus, reduce sales. In terms of national wealth,
however, if these controls make the level of domestic environmental qual-
ity optimal, then national wealth is maximized. If the level of environmen-
tal control is too low, costs and prices will be lower and sales higher—the
nation’s producers may appear more competitive—but national wealth
will decline. Maintaining an excessively low level of environmental quality

67. Id. at 315-16.

68. Ses, e.g, Philip J. Hilts, Studies Say Soot Kills Up To 60,000 in U.S. Each Year, NY. TiMes,
July 19, 1993, at Al.

69. Obviously, statistics such as changes in Gross Domestic Product do not adequately
capture effects on aesthetic values, Cost-benefit analysis is probably the most helpful tool for
such analysis, but many benefits of environmental control cannot adequately be estimated in
monetary terms alone,
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is the equivalent of selling a national resource at a price below its true
costs of production. Conversely, if environmental controls are excessively
high—that is, if the costs of the controls exceed the benefits—national
wealth will decline as sales decline. Environmental controls that are exces-
sively high represent the society’s purchase of the resource of environmen-
tal quality at a price greater than its worth.

There is extensive rhetoric in the modern debate over international
competitiveness about the unfair trade advantages of countries that im-
pose lower levels of environmental controls on their domestic producers
than those prevalent in the United States. Some commentators, for exam-
ple, have endorsed the North American Free Trade Agreement (NAFTA),
but only on the condition that Mexico increase the level of internal Mexi-
can environmental regulation.”® The aggregation of interests involved in
the success of NAFTA. is a complicated matter, but on its face, such a posi-
tion, if implemented, may well reduce rather than increase the national
wealth of the United States. Because of greater environmental regulation,
the costs of producing certain products—those whose production gener-
ates pollution in some form-—may well be higher in the United States than
in Mexico. As a consequence, Mexican producers are able to sell such
products at prices less than U.S. producers. These higher costs of-U.S.
production, however, represent the higher value that U.S. citizens place
on environmental quality than Mexican citizens and are appropriately in-
cluded in the price of products manufactured in the United States.

Should the United States impose environmental values on Mexican
citizens that the Mexicans themselves do not find worth their cost??! It is
straightforward that imposing such values will reduce the wealth of Mexico
in the same way that excessive levels of environmental regulation in the
United States would reduce U.S. national wealth. Regardless of principle,
will the United States benefit? The answer depends upon the markets in
which United States and Mexican producers of affected products com-
pete. As a general matter, to the extent that the costs of Mexican products
increase because of such environmental controls, the sales of competing
U.S. products will increase. With respect to sales in Mexico and in other
non-U.S. markets, the increase in sales of U.S. producers will represent a
clear gain to U.S. national wealth, albeit at the expense of Mexican na-
tional wealth.

To the extent that United States and Mexican producers compete for
sales to U.S. citizens, however, the imposition of U.S. environmental con-
trols in Mexico will diminish, rather than increase, U.S. national wealth,
and at no net gain to Mexico’s citizens. As described above, a country
benefits by obtaining equivalent resources at the lowest possible price. To
the extent that Mexican products are sold at artificially higher prices be-
cause of environmental regulations that the Mexicans themselves do not

70. For a brief discussion, see Lloyd Bentsen, NAFTA: The Post-Protectionist Era?, N.Y.
Tves, July 21, 1993, at C11 (advertisement).

71. I put aside any question of the democratic adequacy of Mexican political
institutions.
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value, U.S. consumers lose because the prices that they must pay are
higher. Put differently, the imposition in Mexico of U.S. environmental
regulations compels U.S. consumers of Mexican products to pay for a level
of environmental quality in Mexico greater than the value that Mexicans
place on that resource themselves. Here, U.S. producers are made more
competitive against the Mexicans, but at the expense of U.S. consumers.
As a consequence, both United States and Mexican national wealth de-
creases, though there are redistributional gains to U.S. producers.

Note that this analysis must distinguish between environmental pollu-
tion that affects only Mexicans and pollution that affects U.S. citizens as
well. For example, to the extent that Mexican-generated pollutants affect
U.S. citizens—say, with respect to production near the border’2—it is en-
tirely appropriate to compel Mexican producers to comply with U.S., not
Mexican, standards of environmental quality. Again, where U.S. citizens
suffer the consequences, their values with respect to the appropriate level
of environmental quality ought to control because it is their environment
that is being employed as an input to Mexican production. In contrast, to
the extent that the pollutants affect only Mexican citizens—for example,
with respect to production near Mexico City or farther south—the envi-
ronmental values of Mexico’s citizens should control. It would diminish
the wealth of both the United States and Mexico if higher U.S. standards
were somehow imposed in this context.

Has the expansion of U.S. environmental regulation harmed U.S.
competitiveness? The answer must be yes”® since U.S. environmental reg-
ulations are stricter than those of most other countries.”* Moreover, the
growth in environmental regulation is one likely source of increase in the
number and proportion of lawyers over the past decades because of the
increasing necessity of ensuring compliance. Here, however, it is clear
that the critics miss the point with their gross indictment of the number of
lawyers and their crude differentiation between productive and redistribu-
tive efforts. Obviously, if the level of environmental regulation is either
too low or optimal, the lawyers employed for purposes of compliance in-
crease national wealth. To the extent that the level of environmental reg-
ulation is too high, there is admittedly a redistributive effect: consumers
who place higher than market values on environmental quality obtain the
resource by paying only an average price. Nevertheless, is the number of
lawyers excessive? Are those lawyers whose efforts reduce the costs of com-
pliance engaged in non-productive, redistributive activity? Given the regu-
lation, surely not. Given the regulation, the efforts of lawyers to reduce
compliance costs increases national wealth.

72. For a discussion of border pollution problems, see Note, Protecting the Environment
and US. Competitiveness in the Era of Free Trade: A Proposal, 71 Tex. L. Rev. 1355, 1373-74
(1993).

73. SeeJorgenson & Wilcoxen, supra note 5, at 315-16 (estimating the magnitude of the
effect).

74. SeeJoseph P. Kalt, The Impact of Domestic Environmental Regulatory Policies on U.S. Inter-
national Competitiveness, in INTERNATIONAL COMPETITIVENESS 221, 249 (A. Michael Spence &
Heather A. Hazard, eds., 1988).
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Similarly, the focus on competitiveness misses the point. Again, envi-
ronmental controls may harm competitiveness, yet still increase national
wealth as long as the benefits of those controls exceed their costs. Where
environmental controls are set at the optimal level, the reduction in U.S.
competitiveness and the continued employment of lawyers will increase
national wealth rather than reduce it. On the other hand, if U.S. consum-
ers, because of environmental controls, are in effect paying higher prices
for environmental purity than its value to them, national wealth dimin-
ishes. Correcting that problem may secondarily improve competitiveness
and reduce the demand for lawyers, but the source of the problem is not
the number of lawyers, but the incorrect translation of consumer prefer-
ences for environmental quality into the appropriate level of regulation.”

B. Controls on Consumer Products and Services

The analytical framework for determining the implications for the
competitiveness of U.S. product and service manufacturers of liability and
regulation is similar to that for environmental regulation, though several
considerations are more complicated. The control of product characteris-
tics—through products liability judgments and specific product safety reg-
ulation—of course, has been the most sharply criticized feature of modern
law. No one can doubt that an extraordinary expansion of products liabil-
ity has occurred since the 1970s in all jurisdictions of the country.”® In
response, products have been designed so that they are less susceptible to
injurious accidents.”” In addition, that component of production costs
represented by liability payouts and insurance premiums has increased
dramatically for virtually all U.S. products and services.”®

These developments have impelled vituperative criticism with respect
to effects on U.S. competitiveness. Although the conceptual basis of much
of the criticism is not well worked out, the claims have been broadcast
widely enough that they merit careful review. For example, it has been
alleged that U.S. products liability law imposes costs on U.S. businesses
“that are three to eight times higher than comparable costs for foreign
competitors.””® These higher costs derive from several sources. First, it is
claimed that, because United States and foreign producers sell relatively
larger proportions of their products in their own domestic markets, “it
transiates into higher overhead for U.S. firms simply because of the higher
cost of doing business in the United States.”® Second, U.S. manufactur-

75. For cost-benefit estimates of the effects of environmental regulation, see G.B. Chris-
tainsen & T.H. Tietenberg, Distributional and Macroeconomic Aspects of Environmental Policy, in 1
HanpBook oF NATURAL REsOURCES aND ENErGY Economics 345 (Allen V. Kneese & James L.
Sweeney eds., 1985).

76. See, Priest, Invention, supra note 2, at 518.

77. George L. Priest, Products Liability Law and the Accident Rate, in L1aBILITY: PERSPEC-
TIVES AND PoLicy 184 (Robert E. Litan & Clifford Winston eds., 1988).

78. See Priest, Risk Control, supra note 2, at 207.

79. Cortese & Blaner, supra note 6, at 180, Other authors support the claim of higher
costs, but attribute them to the interaction of U.S. product liability and workers’ compensa-
tion costs. Ses, e.g., Stayin, supra note 6, at 193,

80. Cortese & Blaner, supra note 6, at 181. See also Stayin, supra note 6, at 199.
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ers incur higher costs than foreign competitors “because of their earlier
domination of many industries.”! The imposition by courts of “long-tail”
liability on products manufactured many years earlier, “exposes U.S. busi-
nesses to the additional overhead costs of insuring against liability from
these older products.”82 Third, these legal differences are exacerbated
because of the overly litigious attitudes of U.S. consumers in contrast to
“the fatalistic attitude [toward loss] of Europeans” or the anti-litigation atti-
tudes of Japanese.8® Finally, it is alleged that there are systemic jurisdic-
tional disadvantages to U.S. manufacturers: “A U.S. business is always
subject to U.S. product liability laws, even when doing business in a for-
eign country with foreign citizens.”®* In contrast, “[f]oreign manufactur-
ers . . . are not equally subject to the jurisdiction of U.S. courts, and
therefore, may not be subject to U.S. product liability laws—even when
their products are sold in the United States.”> As a consequence of these
various causes, U.S. manufacturing competitiveness is alleged to be seri-
ously impaired.86

The next two subsections evaluate these claims. Subsection 1 ad-
dresses how the expansion of products liability in the United States since
the 1970s has affected product design and development including the
costs of maintaining product liability insurance. It also discusses the impli-
cations of these developments for national wealth. Subsection 2, discusses
how these developments affect the relative competitiveness of U.S. manu-
facturers and the evaluation of the role of lawyers.

1. How the expansion of products liability affects product safety,
product loss insurance and national wealth

The broad expansion of products liability since the late 1960s and
1970s has been justified as attaining two goals: to improve the level of
product safety and to provide greater compensation to consumers for
product-related losses. Liability judgments were the means to attain both
goals: safety, by establishing financial incentives to encourage greater
manufacturer investments; and compensation, by encouraging manufac-
turers to provide consumers with a form of product loss insurance with the
proportionate premium built into the product price.87

81. Cortese & Blaner, supra note 6, at 181,
82. Id. See also Stayin, supra note 6, at 199.
83. Cortese & Blaner, supra note 6, at 184.
84. Id. at 180.

85. Id. See also Stayin, supra note 6, at 201-02.

86. SezCortese & Blaner, supra note 6, at 180-81; Stayin, supra note 6, at 193; Hagglund
& Igbanugo, supra note 6, at 358-61.

87. For a now classic statement of enterprise liability rationale, see Escola v. Coca Cola
Bottling Co., 150 P.2d 436, 44042 (Cal. 1944) (en banc) (Traynor, J., concurring). See also
Greenman v. Yuba Power Products., Inc., 377 P.2d 897 (Cal. 1963) (en banc). These develop-
ments are described in Priest, Invention, supra note 2,
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a. Product safety

Few would doubt that, as liability standards have been expanded since
the 1970s, manufacturers have been led to make greater investments in
order to reduce the extent of product-related injuries.88 As with the im-
pact of environmental regulations on national wealth, however, analysis
does not end with the observation of greater manufacturer investments in
safety. Rather, it is necessary to evaluate the relationship between the ben-
efits of these investments and their costs. From an economic view, manu-
facturer investments in product design are inputs toward safety, but not
exclusive inputs. Manufacturer investments are both complements and
substitutes of consumer investments. Consumers may make allocative in-
vestments to reduce the probability of a productrelated loss in various
ways, including choosing a product suitable for the consumer’s needs and
using the product in a way that optimizes safety, both with respect to the
method and frequency of use.®? At the margin, consumer investments in
safety will be determined in response to manufacturer investments: the
greater the level of manufacturer safety-related investments, the less care-
ful consumers must be, and the reverse.

From the standpoint of national wealth, the level of optimal product
safety—like the level of optimal environmental quality—is the point at
which the costs of further investments in safety are exactly equal to ex-
pected benefits. At any point less—where benefits are greater than
costs—the wealth of the nation could be increased by further safety-re-
lated investments. Conversely, at any point beyond, the costs invested in
safety garner a lower return, reducing national wealth.

It is obvious that tort liability will encourage a manufacturer (or any
other economic actor) to make safety-related investments in order to avoid
subsequent liability for loss. Nevertheless, it is well established in the law
and economics literature that there is a limit to the extent to which manu-
facturers will invest to increase the level of safety.?® Since it is presumed
that manufacturers seek to maximize profits, a manufacturer can be pre-
dicted to continue investments toward greater product safety only to the
point at which further safety-related investments are more expensive than
paying damage judgments (whether directly or through insurance) for
losses that still occur. Obviously, it is not feasible economically (or even
possible) to prevent all product-related losses. As a consequence, it is una-
voidable that a manufacturer (or a society) must, at some point, deter-
mine where to end further safety-related investments.

If damages measures are perfectly compensatory, then manufacturers
will be induced to invest in safety exactly to the point at which the costs of
further investment are equal to benefits, the optimal point in terms of

88. For a crude comparison of product design before and after the expansion of liability
standards, see Priest, supra note 77.

89. For a more complete explanation of consumer investments in product safety, see
George L. Priest, A Theory of the Consumer Product Warranty, 90 YaLe L.J. 1297, 1310-13 (1981).

90. For an early statement of this point, see RicHARD A. PosNER, EcoNOMIC ANALYSIS OF
Law 90 (Ist ed. 1972).
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national wealth. This optimal point will be reached, in general, without
regard to the definition of the liability standard. If there were no manu-
facturer liability, then market forces would encourage optimal manufac-
turer investments. On the other hand, if there were absolute
manufacturer liability, it would remain cheaper for manufacturers to end
safety-related investments at the optimizing point, paying damages for re-
maining losses.%!

I have emphasized the assumption of perfectly compensatory damage
measures. The assumption is important because in a liability system dam-
ages constitute the price méchanism for informing manufacturers of the
value of further investments in safety. Obviously, if damages measures
were lower than compensatory, the price signal to manufacturers would
suggest that the costs of injuries were lower than they actually were. Mar-
ket forces may still lead manufacturers to optimal investments in safety,
but there is a risk, as with any undervaluation of a resource, that the sig-
nals provided by the liability system would lead to underinvestments in
safety, reducing national wealth.

Conversely, where damages measures are greater than compensatory,
the liability system is placing a greater price on the resource than its value.
Here, national wealth will clearly decline. Where damages measures are
greater than perfectly compensatory, manufacturers will be induced to
make greater investments in safety than are socially optimal.

There are two prominent ways in which damages measures may fail in
this regard. First, under U.S. law, damages for personal injury are deter-
mined by the sum of Iost income, medical expenses and pain and suffer-
ing. Damages can be greater than compensatory if any of these damages
elements is exaggerated, either by expansive predictions of future wage or
medical expense losses or by excessive calculations of pain and suffering.

Second, damages judgments are greater than compensatory where ex-
emplary damages are levied, such as punitive damages. There are circum-
stances in which punitive damages can serve a positive, wealth enhancing,
role. Where the detection of either the occurrence of loss or the appro-
priate attribution of its source is incomplete, a punitive levy can restore
total damages to the aggregate compensatory level. For example, if some
set of product-related injuries were detected only once every three times
they occurred, a punitive levy of treble damages would adjust the aggre-
gate damages total to the appropriate compensatory level.92 Obviously,
this is not likely to be a common occasion; especially following the expan-
sion of manufacturer liability, consumers are probably more rather than
less likely to attribute harm to a manufacturer than to other possible
sources. Punitive levies may be justified on these grounds, however, where
manufacturers have concealed research indicating product-related harms
or fraudulently altered test results to secure regulatory approval.®3

91, Seeid

92. See id. at 77-78.

93. For a broader discussion of punitive damages in products liability contexts, see
George L. Priest, The Cumvent Insurance Crisis and Modern Tort Law, 96 Yare L. 1521 (1987)
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The only other role for punitive damages in the context of product
manufacture is substantially more problematic in terms of national wealth.
Many have defended punitive damages levies on manufacturers essentially
as a method of in terrorem deterrence, arguing that, in contexts of egre-
gious departures from normal safety standards, manufacturers ought to be
charged more than compensatory damages for a loss in order to discour-
age similar behavior in the future. Here the punitive levy is employed to
reorient 2 manufacturer’s priorities or judgment.9%

This justification is problematic because it is typically articulated with
seeming obliviousness to the deterrent role of compensatory damages. Ac-
cording to economic analysis, the levy of compensatory damages serves a
deterrent function toward encouraging safety, indeed, a deterrent func-
tion precisely measured to attain the socially optimal level of deterrence.
Because manufacturers are profit-maximizers, compensatory damages will
lead them to invest exactly the socially optimal amount in safety so that
consumer and societal welfare is maximized. A further levy of punitive
damages will surely increase the level of deterrence. The additional deter-
rence, however, will in general reduce national wealth by encouraging ex-
cessive manufacturer investments in safety.

This in terrorem deterrence justification for punitive damages derives
from behavioral assumptions that at base are contradictory or, at the least,
build upon psychological response assumptions that are very fragile. To
find that a manufacturer deserves liability for punitive damages implies
that the manufacturer—however otherwise acting to maximize profits—
somehow failed to respond to the strong financial incentives created by
compensatory damages to make investments in safety to the socially opti-
mal point. On the other hand, to believe that the punitive damages levy
will enhance welfare implies that the manufacturer will switch and become
responsive to a different (admittedly greater) financial incentive.

With respect to the broader ambition of employing punitive damages
as a general social deterrent, the assumptions become even more fragile.
Are there many manufacturers who are likely to be ignorant of the finan-
cial incentives created by compensatory damages, sensitive to the financial
incentives created by punitive damages, but who in response will invest in
safety to the socially optimal point determined by the compensatory,
rather than the punitive, incentive? Perhaps, but, to date, there are no
data supporting the effectiveness of punitive damages in encouraging opti-
mal safety in product manufacture. The more likely effect is to reduce
national wealth by encouraging excessive manufacturer investments.

[hereinafter Priest, Insurance Crisis]. For a more comprehensive discussion, see Dorsey D.
Ellis, Jr., Fairness and Efficiency in the Law of Punitive Damages, 56 S. Car. L. Rev. 1 (1982).

94, For a more complete discussion, see Ellis, supra note 93. Others defend punitive
damages on moral and retributive rather than economic grounds. Punitive damages levied
for retributive purposes represent a cost inflicted by the society on itself. As with warfare,
retribution diminishes a nation’s wealth.
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b. Product insurance

As described above, except for the levy of greater than compensatory
damages, there is a maximum amount beyond which a manufacturer will
not make further investments in product safety. Increasing levels of manu-
facturer liability beyond this maximum will shift liability costs to manufac-
turers leading them, in essence, to provide insurance for productrelated
losses. Again, the founders of our modern tort law regime understood this
would occur and believed that the provision of compensation insurance
for product losses would benefit the society. The expansion of liability in
order to increase levels of consumer compensation remains one of the
great humanitarian gestures of the post-War era,% but there is wide agree-
ment today that it has harmed, rather than helped, consumers in the ag-
gregate.%® These points have been developed more extensively elsewhere,
but, briefly, insurance delivered through the tort system imposes excessive
levels of administrative costs, provides a form of insurance coverage that
consumers do not value (in particular, coverage of pain and suffering
losses), and systematically discriminates against the relatively low income
of the population of product consumers (because they must pay the same
product insurance premium as the high income, but receive lost income
and pain and suffering coverage at a much lower level).%” Ignoring the
redistributional harm to the poor, I have separately estimated that insur-
ance provided through the tort system is between 64% and 134% more
costly than comparable first-party insurance coverage.®® These greater in-
surance costs themselves reduce national wealth. In addition, there are
strong reasons to believe that many products have been driven from the
market because of the adverse insurance effects of the expanded U.S.
products liability.

2. How the expansion of products liability affects U.S.
competitiveness

The evaluation of the effects on competitiveness of the expansion of
products liability is different from the expansion of environmental regula-
tion. The effects of environmental regulation are chiefly domestic. As de-
scribed earlier, environmental regulation represents the purchase of some
level of environmental quality by U.S. residents. Product safety and insur-
ance are similar with respect to U.S. consumers. But, for foreign consum-
ers, the effects are different, because foreign consumers may or may not
wish to purchase the same level of product safety and insurance purchased
by Americans. It is this difference that has motivated the great concern
about the effects of the expansion of products liability on U.S. trade
competitiveness.

95. See Priest, Invention, supra note 2, at 463.

96. See Priest, Insurance Crisis, supra note 92, at 1534-39.
97, See generally id.

98. Id. at 1556.
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The previous subsection described three effects of the expansion of
products liability: 1) compensatory damages encourage manufacturer in-
vestments toward the optimal level of product safety for U.S. consumers;
2) damages beyond compensatory, including punitive damages, en-
courage investments in safety greater than the optimal; and 3) the expan-
sion of liability induces the provision of insurance for product-related
losses at a cost substantially greater than its benefits. How do these effects
influence U.S. trade competitiveness? First, there is no reason to believe
that levels of product safety generated by compensatory damages, however
optimal for U.S. consumers, correspond to levels optimal in different in-
ternational markets. As with environmental quality, U.S. consumers are
likely to demand greater levels of safety than most foreigners. U.S. manu-
facturers, of course, could design and sell products in foreign markets with
appropriately different safety characteristics, and some probably do. Seg-
regating products according to levels of safety, however, diminishes advan-
tages from economies of scale in production, increasing costs and
reducing foreign sales of U.S. manufacturers.

There are no grounds, however, to criticize this source of the reduc-
tion in U.S. trade. It enhances the wealth of the United States to attain
the optimal level of product safety for U.S. consumers. Put differently,
U.S. consumers would be worse off if products were designed to corre-
spond to any other safety level. The adverse effect on U.S. trade from the
inability to take advantage of manufacturing scale economies is attributa-
ble to the dominance of U.S. consumers among the world-wide consumer
population, not to U.S. products liability law.

In contrast, the second effect of the expansion of liability—greater
than optimal safety because of the imposition of greater than compensa-
tory damages, including punitive damages—both harms U.S. consumers
directly and exacerbates the effects of differential international demand
for safety. U.S. consumers are harmed because exemplary damages en-
courages manufacturers to make safety-related investments whose costs ex-
ceed their benefits. U.S. trade is harmed because these excessive
manufacturer investments will likely generate even lower levels of value to
foreign consumers. The levy of exemplary damages in the products con-
text, thus, imposes a double harm on U.S. national wealth.

The third effect of the expansion of liability—the provision of insur-
ance for product-related losses—may well reduce national wealth for sales
within the United States, but may have no adverse effect on U.S. trade
depending upon the legal regime in force in the context of losses suffered
by foreign consumers. If foreign consumers are constrained to recover
according to the law of the country in which the product was sold, and
that country has not—as most have not—expanded products liability to
shift insurance burdens to manufacturers, then U.S. manufacturers need
not attach an insurance premium to the price of products sold in foreign
markets. The same product may be sold in the United States at a price
that includes insurance, but in a foreign market at a lower price without
the same compensation insurance package. As long as these jurisdictional
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constraints are preserved, then the expansion of liability to provide con-
sumers insurance will have no adverse effect on U.S. trade though, again,
it reduces U.S. wealth by providing insurance to U.S. consumers at a cost
greater than its value to them.

This analysis suggests that the various popular criticisms of the effects
of modern liability on trade competitiveness are grossly imprecise. For
example, it was claimed that U.S. manufacturers face higher costs of pro-
duction than foreign manufacturers because of U.S. standards of liabil-
ity.9° This claim may be accurate in part, but the source of higher U.S.
manufacturing costs must be clearly denominated before criticism is ap-
propriate. U.S. manufacturers may face higher production costs in gen-
eral because U.S. consumers demand higher levels of product safety and
quality than foreign consumers. This difference provides no grounds for
the criticism of U.S. law, as long as that law is equally applied to foreign
manufacturers with respect to their sales within U.S. markets.100 Whatever
the market, consumers should receive the level of product safety and qual-
ity optimal for them.

In contrast, to the extent that manufacturing costs in the United
States are higher than abroad because of the imposition of greater than
compensatory damages recoveries, including punitive damages recoveries,
then U.S. manufacturing costs are artificially higher for reasons that, in
the aggregate, provide no demonstrable benefit to consumers.!®! The
wealth of U.S. consumers would increase and U.S. trade competitiveness
would increase at no loss to consumers if punitive damages levies were
curtailed.

Finally, to the extent that total product costs are higher for U.S. man-
ufacturers because of the provision of insurance compelled by expanded
standards of products liability, sales will decline. There will be no general
effect on competitiveness, however, as long as foreign manufacturers are
subject to identical standards for sales within the United States and as long
as foreign consumers cannot generally recover in U.S. courts for product-
related losses. This is not to deny that, within the United States, U.S. con-
sumers as well as U.S, and foreign manufacturers lose from the compul-
sion of expanded standards of manufacturer liability to provide tort law
product insurance. Because that insurance imposes costs greater than
benefits, U.S. national wealth would increase by constraining liability.
Nevertheless, this insurance generates no clear loss to U.S.
competitiveness.

For the same reason, the allegedly greater litigiousness of United
States than of foreign consumers will not generally affect U.S. competitive-
ness. Aslong as foreign manufacturers are equally subject to U.S. litigious-
ness with respect to their sales in U.S. markets, and as long as U.S.
manufacturers are free of such litigiousness for their sales in foreign mar-

99. Cortese & Blaner, supra note 6, at 179-80.
100. For some problems in this regard, see infra text accompanying notes 112-20.
101. Again, exceptions are cases in which the punitive levy restores total damages to an
aggregate compensatory level. See supra text accompanying note 91.
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kets, there will be no differential effect on trade competitiveness.
Whether differential litigiousness exists, of course, is hotly contested.102
Obviously, where there are greater opportunities for recovery through the
legal system, citizens are more likely to exercise them and, thus, to appear
litigious. As with criticisms of the number of lawyers, however, the source
of the problem is not some collection of individual attitudes or predisposi-
tions, but rather the character of the legal system. The best way to estab-
lish an appropriate level of national litigiousness is to establish a legal
system that encourages optimal—but not greater than optimal—invest-
ments in environmental quality and product safety.

One further common complaint about modern U.S. law—the com-
plaint about “long-tail” liability— is generally without merit, at least with
respect to competitiveness. Long-tail liability for products manufactured
years before will not generally affect current product prices in competitive
markets. Prospective liability for products manufactured years before re-
sembles a sunk cost—it is no more than an expense against assets—and
cannot be taken into account in determining the price to be charged for
new products. The price of new products may include a premium for ex-
pected long-tail liability attaching to those products themselves. But that
premium must be added to the price of products sold in the United States
by both domestic and foreign manufacturers.’%® Admittedly, the assets of
manufacturers of durable products may decline and even decline drasti-
cally as long-tail liability expands. That liability, however, cannot generally
affect current product prices, thus, it cannot affect competitiveness. In a
competitive market, a manufacturer must set a product price at least equal
to all expected costs related to that product. Competition prevents setting
the price higher to recoup other losses or attain monopoly returns.

This conclusion, however, should not be read as an endorsement of
long-tail liability, but only that long-tail liability—as long as it is applied
equally to durable products whether manufactured in the United States or
elsewhere—uwill not generally affect competitiveness. From the standpoint
of national wealth, long-tail liability is probably harmful. The principal
problem of long-tail liability is that it holds manufacturers liable according
to current safety standards for design and manufacturing decisions made
many years before. Except where manufacturers might have responded to
current safety innovations by cost-effectively improving earlier products,
long-tail liability converts the manufacturer into an insurer with respect to
previous sales. As with other forms of insurance, long-tail liability insur-
ance is excessively costly because it is delivered through the tort system,10%
thus, national wealth declines.

Finally, as reported earlier, some critics of the modern expansion of
liability complain that rules of jurisdiction and choice of law are heavily
slanted against U.S. manufacturers. Many claim that foreign consumers
can always recover against U.S. manufacturers in U.S. courts under U.S.

102. See Galanter, supra note 10.
103. But see infra text accompanying notes 112-20.
104. For a discussion of tort law insurance, see supra text accompanying note 96.
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standards of liability and damages, but that U.S. consumers can never re-
cover against foreign manufacturers selling in U.S. markets. As a conse-
quence, U.S. trade is said to be badly damaged.103

These claims are exaggerated, but there remain serious grounds for
concern on this point. There are many examples of judicial rulings in
product cases on issues involving jurisdiction and choice of law that inflict
harm on U.S. trade without any clearly offsetting advantages. Since U.S.
rules of jurisdiction and choice of law do not overtly address trade effects,
these problems may accelerate in the future.

In terms of principle, the analysis is straightforward and resembles the
analysis of the regulation of environmental quality. Consumers of differ-
ent nationalities are likely to prefer or be able to pay for different levels of
product safety. It will enhance the wealth of any nation for its citizens to
receive exactly the level of safety optimal for them. To impose a higher
level of safety than optimal will reduce their aggregate wealth because it
compels them to purchase product characteristics whose costs are greater
than the benefits to them.

As a general proposition, this suggests that lawsuits involving product-
related losses should be controlled by standards of liability and measures
of damages in effect in the jurisdiction in which the consumer purchased
the product. The law of the national market will provide the best evidence
of the level of product safety optimal for the consumers of that nation. To
apply any different, higher standard of liability will compel consumers to
purchase a level of product quality greater than they value.

It is not surprising that many foreign consumers of U.S. products seek
to file suit in U.S. courts for product-related losses, given the expansion of
liability in the United States, especially relative to standards applicable in
other countries. Foreign consumers can expect stricter standards of man-
ufacturer liability and more expansive measures of damages in U.S. courts
than in their own courts. As a general matter, rules of jurisdiction in the
United States allow suit, variously, in the venue in which the product was
manufactured or in which the manufacturer is incorporated or doing busi-
ness, though limited by procedural doctrines, such as forum non conveniens.

The approach of U.S. courts has been inconsistent with respect to
entertaining suits by foreign consumers against U.S. manufacturers. The
Texas Supreme Court, for example, held for many years that Texas law did
not recognize the doctrine of forum non conveniens, thus allowing suits
under U.S. law by foreign consumers against U.S. corporations.1¢ To al-
low such suits, however, damages U.S. trade without aggregate benefit to
consumers in foreign nations. Allowing suits by foreign consumers under
U.S. Iaw compels U.S. manufacturers to conform products sold in foreign
markets to U.S. standards of product safety and to accompany the sale of
these products with U.S. levels of compensation insurance. Both the level

105. See sources cited supra note 6.
106. Dow Chemical Co. v. Alfaro, 786 S.W.2d 674, 67477 (Tex. 1990), cert. denied, 489
U.S. 1024 (1991).
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of safety and the extent of insurance coverage, however, are typically
greater than those demanded by foreign consumers. If foreign consumers
demanded U.S. levels of product safety and insurance, their domestic law
would more closely resemble U.S. law. The point is painfully obvious with
respect to European countries, all of which provide extensive government
supported health and medical compensation systems, rather than relying
on manufacturers to finance medical care for productrelated losses. Put
in economic terms, therefore, to impose U.S. law on sales in foreign mar-
kets imposes an additional price that foreign consumers must pay for
safety and insurance that is greater than its value to them.

Similar issues are often raised in cases involving choice of law ques-
tions. For example, in Kozoway v. Massey-Ferguson, Inc., a Colorado federal
district court selected application of the strict liability standard of Iowa
over the negligence standard of Alberta, Canada in a suit brought by a
Canadian farmer against a U.S. manufacturer.l9? The court sought to
identify the jurisdiction with “the most significant relationship” to the in-
jury. The product was designed and manufactured in Iowa, but sold in
Canada where the injury occurred. The court applied Iowa law on the
grounds that Jowa products liability law provided greater remedies to con-
sumers than did the law of Canada. According to the court,

The United States has a legitimate interest in assuring that do-

mestic law is applied when a foreign plaintiff claiming to have

been injured by an American corporation chooses a court in this
country in seeking redress. . . . Canada provides no strict prod-
ucts liability remedy and creates the bar of assumption of risk to

preclude recovering even for negligently inflicted injuries. . . .

Moreover, the existence of unlimited punitive and exemplary

damages in Iowa, illustrates that state’s policy to deter, punish

and make an example of, certain dangerous corporate
conduct.108

This decision, too, though beneficial to the plaintiffs in the case,
harms Canadian consumers in general and harms U.S. trade. If consum-
ers in Canada desired or thought that they might benefit from American
standards of manufacturer liability or unlimited punitive damages, their
legislatures or their courts could adopt those principles.’®® For a U.S.
court to provide for Canadians a set of legal standards that Canadians
themselves do not appear to desire has the effect simultaneously of raising
costs in Canada and reducing U.S. trade competitiveness. Canadian man-
ufacturers will gain because they do not have to include American liability

107. Kozoway v. Massey-Ferguson, Inc., 722 F. Supp. 641 (D. Colo. 1989).

108. Id. at 644.

109. In addition to limitations on substantive liability and punitive damages, the Supreme
Court of Canada has imposed a limitation on pain and suffering recoveries starkly below that
of the U.S. See Andrews v. Grand & Toy Alberta Ltd., 2 S.C.R. 229 (1978) (finding $100,000.00
(Canadian) as the upper limit to be awarded for non-pecuniary damages); Thornton v. School
Dist. No. 57 (Prince George), 2 S.C.R. 267 (1978) (limiting damages for pain and suffering, loss
of amenities and shortened expectation of life to $100,000.00 (Canadian)); Arnold v. Teno, 2
S.C.R. 287 (1978) (ceiling of $100,000.00 (Canadian) for pain and suffering, inflation-in-
dexed from 1978).
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costs in the prices of their products; American manufacturers lose com-
mensurately; Canadian consumers lose because they face fewer affordable
choices. The State of Iowa may well possess a policy to deter “dangerous
corporate conduct,” but, except perhaps for criminal activity, that state’s
policy must be designed—however mistakenly with respect to strict liability
and unlimited punitive damages—for the benefit of Iowa and U.S. con-
sumers who pay for it in the price of the products sold domestically.

Other courts have refused to entertain suits by foreign consumers
under U.S. law, although traditional grounds for decisions regarding juris-
diction and venue are not generally sensitive to the trade and welfare is-
sues discussed here. For example, the California Supreme Court recently
denied jurisdiction in a suit brought by foreign purchasers of artificial
heart valves against a California manufacturer that designed, manufac-
tured, tested, and packaged the product in California.’® According to
the court, the jurisdictional issue was to be determined by evaluating the
private interests of the litigants and the public interest of the state in en-
tertaining the litigation. The manufacturer had conceded service in the
foreign country, leading the court to view the private interests of the liti-
gants in terms of enforcing the judgment and gaining access to witnesses
and proof as roughly equivalent with respect to jurisdiction. The court,
however, found that the state’s public interest in terms of reducing court
congestion and “concern for the community”, tilted in favor of suit in the
foreign jurisdiction where the product was sold, rather than in California.
The court emphasized the burdens on California courts in terms of con-
gestion from the trial of complex product liability actions and distin-
guished the state’s interests in recovery by its own citizens as opposed to
foreign citizens.

The outcome, of course, is consistent with the argument here con-
cerning maximization of the national wealth both of citizens of the foreign
country and of the United States. To compel U.S. manufacturers to sell
products abroad that comply with U.S., rather than foreign, standards of
safety and insurance reduces both foreign and U.S. national wealth. Obvi-
ously, however, these grounds were not explicitly adopted by the Califor-
nia Supreme Court!!! nor, to date, have they been adopted by any other
court. Moreover, however salutary the outcome, the deleterious effects on
all parties (except, of course, the individual plaintiff) of allowing suits by
foreign consumers in U.S. courts do not change with the level of a state’s
civil court congestion.

Both in this country and abroad, the legal principles for resolving ju-
risdiction, venue, and choice of law issues were developed at a time during
which the substantive law of nations—especially civil law—was more

.closely identical across the various commercial nations. Where substantive
law does not importantly differ across nations, considerations of access
and process may well deserve commanding weight. In contrast, where the

110. Stangvik v. Shiley, Inc,, 819 P.2d 14 (Cal. 1991).
111. Such grounds were urged by the Petitioner-Defendants. See Petitioner’s Answer to
Petition for Review at 16-20, Stangivic v. Shiley, Inc., 819 P.2d 14 (Cal. 1991).
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substantive law of one country differs substantially from that of others, the
impact on the comparative welfare of nations must be carefully consid-
ered. Today, the civil law of the United States—especially products liabil-
ity law—is dramatically different both doctrinally and in effect from the
law of any other nation. Even nations that have adopted the strict liability
standard for product defects, such as the EEC nations, have no experience
with products liability judgments that remotely approximates that of the
United States.112 As a consequence, it is imperative for U.S. courts to care-
fully evaluate the effects on the wealth of both the United States and af-
fected foreign markets of entertaining suits by foreign consumers.

Although this development has not been widely noted, in recent years
the courts of foreign countries have increasingly observed the substantial
differences between U.S. products liability law and their own domestic law
and have invoked these differences as grounds for protecting domestic
manufacturers in suits brought by or from judgments sought to be en-
forced by U.S. consumers. Again in principle, foreign producers selling
products in the United States should be subjected to U.S. standards of
liability. As reported earlier, some critics of modern law have claimed that
“{f]oreign manufacturers . . . are not equally subject to the jurisdiction of
U.S. courts, and therefore, may not be subject to U.S. product liability laws

.. ”113 This claim is an exaggeration, although many problems persist.
As a general matter, foreign manufacturers selling in the United States are
fully subject to U.S. law in suits brought by U.S. consumers.11¢ The princi-
pal problem, however, relates to whether a successful damages judgment
can be effectively collected. If foreign manufacturers possess sufficient as-
sets in the United States, consumers may be fully protected. Where the
assets of foreign manufacturers lie abroad, however, there may be severe
collection limitations.

The United States is not a signatory of any treaty or convention with
respect to the enforcement of foreign judgments.!1®> General principles of
comity may recommend enforcement in a foreign jurisdiction of a judg-
ment rendered in the United States. Principles of comity, however, are
always weighed against the public policy of the home jurisdiction. Increas-
ingly, foreign courts are holding that recognition and enforcement of U.S.
judgments must be constrained because of the conflict between the stan-
dards of law and damages measures in the United States and the law and
damages of the home nation. For example, very recently, the German
Federal Court of Justice (Germany’s highest court for civil and commer-
cial matters) denied recognition of substantial portions of a U.S. civil dam-

112. For a description of the law and how it departs from U.S. strict liability, see Giulio
Ponzanelli, The European Community Directive on Products Liability, in TorT LAwW AND THE PUBLIC
INTEREST: COMPETITION, INNOVATION, AND CONSUMER WELFARE 238 (Peter H. Schuck ed.,
1991).

113. Cortese & Blaner, supra note 6, at 180.

114. Sez, eg., In re Perrier Bottled Water Litigation, 754 F. Supp. 264 (D. Conn. 1990);
Van Buskirk v. Carey Canadian Mines, Ltd., 760 F.2d 481 (3d Cir. 1985).

115. Joachim Zekoll, The Enforceability of American Money Judgments Abroad: A Landmark
Decision by the German Federal Count of Justice, 30 CoLuM. J. TRANSNAT'L L. 641, 642 (1992).
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ages judgment on such grounds.!'® An American plaintiff had sued a
German defendant for sexual assault and recovered a civil judgment of
$750,260, comprising $150,260 for medical expenses, $200,000 for pain
and suffering and $400,000 for punitive damages.'” The German court
upheld the medical expense and pain and suffering portions, but denied
enforcement entirely of the punitive damages component on the grounds
that it was incompatible with German public policy.11® Since there are
much stronger reasons supporting punitive damages in a sexual assault
claim than in a products liability claim,!!® the decision of the German
court would appear to signal its refusal to enforce American punitive dam-
ages judgments in all instances.120

The German court’s refusal to enforce an American punitive damages
judgment has important implications for U.S. trade competitiveness and
national wealth. The decision seriously damages the competitiveness of
U.S. manufacturers. Perhaps surprisingly, however, the decision may én-
crease U.S. national wealth. First, in principle, to the extent that foreign
manufacturers are protected from U.S. punitive damages' judgments,2!
then U.S. manufacturers face severe competitiveness problems in U.S.
markets. U.S. manufacturers must design their products to comply with
U.S. products liability standards reflecting U.S. judgments. This means
that, to the extent that greater than compensatory damages—like punitive
damages—are awarded,.U.S. manufacturers must invest in safety at levels
greater than optimal for consumers. In addition, given expanded stan-
dards of liability, U.S. manufacturers must insure consumers and pass the
proportionate insurance premium along in the product price.

To the extent that foreign manufacturers can discount the collec-
tibility of U.S. products liability judgments, however, their prices can be set
commensurately lower. If they do not face equal prospects of punitive
damages levies, then they need not invest in excessive levels of safety, as
must U.S. manufacturers. In addition, to the extent that other forms of

116. Judgment of June 4, 1992, BGH Gr. Sen. Z., cited in id., at 643 n.13.

117. Doe v. Schmitz, No. 168-588 (Cal. Super. Ct. April 24, 1985), cited in Zekoll, supra
note 113, at 644 n.10.

118. Zekoll, supranote 114, at 644. An intermediate German appellate court had allowed
enforcement of only $70,000 of the pain and suffering component and $55,065 of the puni-
tive damages component because it viewed the punitive damages as a form of compensation
for attorney’s fees. Jd. For further discussion of this decision, see Patrick J. Nettesheim &
Henning Stahl, Bundesgerichtshof Rejects Enforcement of United States Punitive Damages Award, 28
Tex. INTL. L.J. 415 (1993). For a comprehensive discussion of developments of this nature in
Europe, see Alberto Saravalle, I Punitive Damages nell Corti Europee ¢ nei Tribunali Arbitrali, 29
RIvisTA DI DIRITTO INTERNAZIONALE PRIVATO E PROCESsUALE (forthcoming 1993).

119. In the context of sexual assault, compensatory damages alone would be an inade-
quate remedy since the ambition of the law is not, as in products liability, to create incentives
for the potential tortfeasor to attain the socially optimal level of safety, but rather to establish
punitive incentives to stop the activity altogether, SeeRicHARD A, PosNER, EcoNomic ANALYsIs
oF Law 208-10 (4th ed. 1992). In Doe v. Schmitz the German defendant had been sentenced
to a criminal penalty, but escaped to Germany to avoid detention. See Zekoll, supra note 114,
at 644,

120. Sez Zekoll, supra note 114, at 658-59; Nettesheim & Stahl, supra note 117, at 425.

121. Because they do not possess sufficient assets in the U.S. to allow collection or their
domestic courts refuse to enforce U.S. judgments.
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damages are uncollectible!®2 or costly to collect, the level of insurance
that foreign manufacturers must provide is less, and the price, commensu-
rately less. Obviously, the ability to sell products at lower prices provides a
substantial competitive advantage to foreign manufacturers in U.S.
markets.

Thus, although the German court’s refusal to enforce the American
judgment substantially harms the competitiveness of U.S. manufacturers,
it is likely to increase the wealth of the United States by benefitting U.S.
consumers in the aggregate.}®® As explained earlier, punitive damages
judgments in products cases and the product insurance compelled by ex-
panded manufacturer liability, harm U.S. consumers because their costs
greatly exceed their benefits. To the extent that U.S. consumers are able
to purchase products with optimal rather than excessive investments in
safety and without product insurance, U.S. consumers are better off, and
the wealth of the nation increases, albeit here at the expense of U.S.
manufacturers.

Put differently, the refusal of the German court to enforce American
punitive damages judgments represents a form of tort reform for America
that benefits U.S. consumers in the aggregate. Subject to decisions such as
that of the German court, American consumers are able to obtain prod-
ucts better designed for their needs at more affordable prices. Regretta-
bly, of course, the benefit to U.S. consumers results from the decline in
competitiveness of U.S. manufacturers. The better option, obviously, is
American tort reform, which would benefit both U.S. consumers and
manufacturers.

Once again, it can be seen that condemnation of the number of law-
yers or of their redistributive efforts is not helpful. The damage imposed
upon national wealth and competitiveness stems not from lawyers, but
from the definition of legal standards and the determination of damages,
including punitive damages, that systematically raise product prices with-
out commensurate gain to consumers, The number of lawyers and the
level of legal services demanded in the United States is surely affected by
the opportunities for litigation, but for every lawyer seeking redistribution,
there is a lawyer opposing it. The reform of the law to more closely corre-
spond to standards that would increase national wealth might eliminate
both of these lawyers. Law reform within the United States is surely the
optimal approach.

122. The intermediate German appellate court had denied enforcement of 65 percent of
the American pain and suffering award, though the award was reinstated by the Federal
Court of Justice. SezZekoll, supra note 114, at 657-59; Nettesheim & Stahl, supra note 117, at
416-25.

123, Again, I am referring here only to the effect of the decision on products liability, not
as, in the case itself, on the deterrence of sexual abuse, undoubtably harmed by the decision.
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IV. How 1o REFOrRM THE LAW TO INCREASE NATIONAL WEALTH,
EconoMmic GrowTH anDp U.S, TrapE COMPETITIVENESS

The implications of the previous discussion with respect to the direc-
tion of modern tort reform are straightforward: ‘

1. First, national wealth and economic growth can best be
achieved by defining standards for environmental quality and
product safety that are optimal for consumers.

a. Standards of environmental quality should be established
as precisely as possible at the point at which the costs of
higher environmental quality are equal to the benefits, but
not beyond that point.

b. Optimal standards of product safety can be attained by de-
fining damages in product cases as carefully as possible at
the compensatory level, constraining excessive damages
judgments, and limiting punitive damages to contexts in
which the punitive levy will restore aggregate damages to
the compensatory level, such as cases involving fraud or
concealment.

2. With respect to product defects, the standard of liability
should be defined to remove or reduce all insurance features.
I have addressed this question in greater detail elsewhere, but
it implies establishing a standard according to which a manu-
facturer is liable only for those productrelated accidents
which it could practicably and cost-effectively have prevented
by identifiable manufacturer investments.12¢ In all other con-
texts, and especially in contexts in which it is argued that man-
ufacturers should insure consumers, liability should be
denied, removing the costly and ineffective insurance pre-
mium from the product price.

3. Products liability standards should be imposed according to
the law of the market in which the product was purchased.
Foreign manufacturers selling in U.S. markets should be held

" liable to U.S. standards. U.S, manufacturers selling abroad
should be held liable to foreign standards in foreign courts.
The refusal of foreign courts to enforce U.S. judgments
should be informative as to the effects of modern U.S. tort law
on the welfare of consumers. Nevertheless, if the principles
with respect to liability standards, set forth in paragraphs 1
and 2 above are implemented, there will be no persuasive
grounds for foreign courts to deny enforcement of U.S. judg-
ments, and the otherwise deleterious effects on U.S. trade
competitiveness of disparate judicial enforcement will
disappear.

124. George L. Priest, The Monsanto Lectures: Modern Tort Law and Its Reform, 22 VaL. U. L.
Rev. 1 (1987). :
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