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THE GROUNDS OF PARDON IN THE COURTS

James D. Barnett, Professor of Political Science, University of
Oregon.

Although the motives which determine in a particular case the
exercise of the discretion of the pardoning power are not subject
to judicial inquiry, the courts have nevertheless often found it
necessary, or at least convenient, to discuss the grounds upon
which pardons may be based.

“A pardon is a work of mercy;”* “a pardon is an act of
grace.”? These expressions, so often quoted by the courts, in-
dicate the strictly legal theory of the ground of pardon. “A
pardon is an act of mercy flowing from the fountain of bounty and
grace. * * * Although laws are not framed on principles of com-
passion for guilt; yet when Mercy, in her divine tenderness, be-
stows on the transgressor the boon of forgiveness, Justice will
pause, and, forgetting the offense, bid the pardoned man go in
peace.”® “Without such a power of clemency, to be exercised by
some department or functionary of a government, it would be
most imperfect and deficient in its political morality, and in that
attribute of Deity whose judgments are always tempered with
mercy.”* Pardon is thus wholly a matter of grace or mercy and
not of right.* It “is not a right given for a consideration—but a
free gift.”® “A pardon proceeds not upon the theory of inno-
cence, but implies guilt. If there was no guilt, theoretically at
least, there would be no basis for pardon.”” “The offence being
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established by judicial proceedings, that which has been done or
suffered while they were in force is presumed to have been right-
fully done and justly suffered.” And, logically, the acceptance
of a pardon® confesses guilt.** “The theory of pardon is preceded
by confession of the imputed guilt.”* “The pardon is granted on
considerations which satisfy the executive that * * * an offender,
though guilty, should be pardoned. * * * The pardon goes upon the
presumption that the offender, if not already convicted, will be;
else he would not need to plead his pardon to the indictment, but
would be saved under his plea of not guilty.”*? “No doubt a clear
case of innocence presents the strongest ground for the immediate
remission of all the penalties of conviction. But that is not in
practice the ground upon which pardons are or ought to be based,
nor is it the ground upon which the pardoning power in a govern-
ment is created and sustained. * * * A party is acquitted on the
ground of innocence ; pardoned through favor. And upon this very
ground it is that the pardoning power is never vested in a judge.
The effect as Montesquieu remarks, would be to confound all
ideas of right, and render it impossible to tell whether a man was
acquitted on the ground of innocence, or pardoned, though guilty,
on the ground of mercy. * * * If the party convicted be innocent,
nothing short of an utter abrogation of the sentence, restitution of
all that he has paid, and compensation for all that he has suffered,
can fill the measure of justice. Nothing of this sort is contem-
plated or effected by 2 pardon; the theory of innocence is as
mischievous in its tendency as it is at war with the fundamental
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principles of government and the actual exercise of the pardoning
power in this state,” 23

But it has been impossible for the courts to avaid more practical
considerations, and they have often admitted other grounds of
pardon, although in many cases at the same time inconsistently
maintaining, by implication at least, the theory of grace,

“It [pardon] proceeds upon the idea of innocence. The power
is given to the executive to relieve against the possible contin-
gency, under all systems of laws, of a wrongful conviction. And
as all good governments are founded upon essential equity, the
sovereign authority will not permit, so far as it can be prevented
consistently with the maintenance of general laws, injustice to be
done.”* “It is, in effect, a reversal of judgment, a verdict of
acquittal, and a judgment of discharge thereon. * * * Though
sometimes called an act of grace and mercy, a pardon, where prop-
erly granted, is also an act of justice, supported by a wise public
policy.”?® “The very nature and necessity of such an authority in
every government arises from the infirmities incident to the
administration of human justice.”® “We can scarcely think it
compatible with the genius of liberal government and free institu-
tions, that there should be no shield to protect an individual
against a tyrannical exercise by a judge of his power to punish for
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comtempt—a hasty and petulant fiat of a judge”*™ But “the
seeming inconsistency of allowing a discretion confided to the pre-
siding judge, who hears the whole case upon sworn testimony, to
be reviewed by the discretion of the Governor who acts upon ex
parte statements, tends to show that it was contemplated that the
power would be exercised sparingly, and only in extreme cases;
for instance, if new matfers should occur after the judgment.”18

Under the old common law pardons in case of improper convic-
tion in the absence of provision for new trial*® and in case of
justifiable homicide,* were considered as “grantable of right,” or
practically so; and according to the modern law an accomplice
who “turns State’s evidence” is invariably saved by pardon or ex-
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properly, and with due regard to the rights of the defendant, in the trial
of the case” Taylor v. Goodrich, 40 S. W. (Tex. Civ. Ap.), 515, 523
(1897).
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such “ample opportunity for the judge, in the exercise of his legal dis-
cretion, so to temper justice with mercy as to make any commutation or
interference with the sentence, short of an absolute pardon, not only un-
necessary, but, in most cases, improper. The organic law of Louisiana,
like that of the other states, has separated the powers of government into
three distinct departments; and it is the peculiar province of the judiciary
to ascertain the guilt of the accused, and to declare and impose the ap-
propriate punishment; and interference by either of the other departments
would, inevitably, tend to obstruct the proper administration of justice.
1f a convict merits any punishment, that which the law prescribes and the
sentence imposes should be inflicted; if he does not deserve to be pun-
ished, he should be pardoned.” State v. Rose, 29 La. An., 755, 761 (1877).
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emption from prosecution, although in strict theory his right is
“equitable” only.?*

The courts sometimes regard pardon as a kind of equity in the
narrow sense. “The pardoning power * * * answers about the same
purpose in the administration of criminal matters that equity does
in the administration of civil matters. Equity supplies that where-
in the law by reason of its universality is deficient; and pardons
supply that wherein the criminal law by reason of its universality
is deficient.” 22 This, in the opinion of Hawkins,?® should act as
a restraint upon the executive: “The law * * * seems to have in-
trusted the king with this high prerogative, upon the special con-
fidence that he will spare those only whose case, could it have been
foreseen, the law itself may be presumed willing to have excepted
out of its general rules, which the wit of man cannot possibly make
so perfect as to suit every particular case.” “Pardons and remis-
sions are in derogation of the law, and should never be extended
except in cases which, could the law have foreseen, it would have
excepted from its operation,”? ’

Reformation is also recognized as a ground of pardon,®® and
so is expiation of the offense.?®

All of these views which consider the merits of the individual
are of course absolutely incompatible with the strict doctrine of
grace. Moreover it is impossible to harmonize this doctrine with
the modern idea of government by the people and for the people.
“Mercy—divine attribute! often necessary to the best: sometimes
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Cow., 707, 716 (1827) ; Commonwealth v. Dabney, 1 Rob., 696, 703 (1842) ;
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due to the worst: and, from the infirmities of our nature, always
to be regarded when circumstances will admit of it. But how, in
public concerns, this is to be accomplished with just attention to
the general welfare, has, in every age, been 2 desideratum with
statesmen and legislators. For, in human associations, other con-
siderations, as well as the dictates of mercy, must be attended to.
Compassion for the individual must frequently yield to the safety
of the community. Society proceeds upon that principle. * * * The
makers of the Constitution, considering that, although, in repre-
sentative governments, the laws should be mild, they ought to be
executed ; and that, although a power to pardon, which had often
been abused in England, should exist somewhere, it ought never to
be exercised without proper cause, framed the clause,” etc.?? The
pardoning power “cannot be treated as a privilege. It is as much
an official duty as any other act. Itis lodged in the Governor,
not for the benefit of the convict only, but for the welfare of the
people, who may properly insist upon the performance of that
duty by him, if a pardon is to be granted.””® “The power of
pardon is founded on considerations of the public good, and is to
be exercised on the ground, that the public welfare, which is the
legitimate object of all punishment, will be as well promoted by
a suspension as by an execution of the sentence.””® Indeed the
courts recognize the fact that at times pardon is extended wholly
upon grounds of public policy with no regard whatever to the in-
terests of individuals, as where the number of offenders is very
great® In short, “the grace of the people,”® should be be-
stowed for the benefit of the people. But “grace” from this stand-
point has no meaning. Neither delegated “grace,” nor an abuse

27 Pendelton, Pres., in Conunonwealth v. Caton, 4 Call 5, 18 (1782).
See also State ». Leak, 5 Ind., 359, 363 (1854) ; State v. Dunsning, 9 Ind.,
20, 23 (1857) ; Wood v. Fitzgerald, 3 Ore., 568, 574 (1870) ; State v. Rose,
29 La. An., 755, 761 (1877); Rich wv. Chamberlain, 104 Mich., 436, 443
(1895).
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of “grace,”*? nor “mercy” extended to one for the benefit of all,
is thinkable.

It would seem that there are three causes of the persistence of
the doctrine of “grace” in the courts. First, on account of the
theory of the separation of powers it is difficult for the courts
logically to justify the grounds upon which pardons are usually
granted, and should be granted, in actual practice. Again, lan-
guage suited to the theory of the personal rule of the absolute
monarch has been retained in the modern democracy where the
executive is but an agent of the sovereign. Last is the pervading
influence of the analogy of “the divine attribute.”

James D. Barnett.

32 Cf. “legitimate clemency.” Rich v. Chamberlain, 104 Mich., 436, 443
(1895).






