The Founders’ Common-Law Empire
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INTRODUCTION

The Northwest Ordinance of 1787 once had a sure spot in our
constitutional canon. The New Deal Congress celebrated it as “one of the
greatest civil documents of all time,” in part because it marked “a complete
change in the method of governing new communities formed by
colonization.” Rejecting the European model of “second-class colonies,”
the Ordinance instead framed an “empire of liberty” that treated old states
and new territories as equals.? That view still has prominent defenders:
Professor Akhil Amar “celebrates” the Ordinance’s “strong anti-imperialist
thrust,”? while Judge Sutton would put it “on a Mount Rushmore of
American laws.”

But most historians these days take a dimmer view. Their oldest and most
frequent critique concerns the Ordinance’s role in dispossessing Natives,’
though historians continue to debate its intentions and implications for
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Native Americans.® More recent work has added another charge: that the
Ordinance enabled not just settler colonialism but colonialism simpliciter.
“[F]rom the beginning,” Gregory Ablavsky argues, “the United States, like
its British predecessor, was an empire that excluded its subjects . . . from
self-governance.”” Until territorial inhabitants obtained statehood, everyone
in the Old Northwest—even white, propertied men—was under the sway of
an eastern metropole. Rather than forging an “empire of liberty,” the
Ordinance of 1787 reprised the very style of empire that Americans had
purported to reject.?

This dispute over the character of the Northwest Ordinance has practical
implications. As the legal academy has now come to remember, the United
States controls several overseas territories, including American Samoa,
Guam, the Northern Mariana Islands, Puerto Rico, and the U.S. Virgin
Islands. Each has a distinctive status, but they are all colonies, guaranteed
neither statehood nor independence, and their inhabitants lack many rights
enjoyed by other Americans. In the early twentieth century, the Supreme
Court endorsed this arrangement in a series of decisions known as the
Insular Cases.® Critics of those cases have cited the Northwest Ordinance
as evidence of those decisions’ infirmity.!® According to those critics, the
Ordinance of 1787 represents the only authentic model of American empire:
equal laws during a brief period of territorial rule, followed by a path to
statehood.!! But if the revisionists are right and the United States has always
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treated its territories like European colonies, then this historical critique
lacks bite. And that might have doctrinal consequences. In a recent opinion
calling for the Insular Cases to be overruled, Justice Gorsuch argued that
America’s imperial constitution must be squared with “the Nation’s
historical practices.”'? If his colleagues agree, then much depends on what
those practices were.

With that backdrop in mind, this Essay offers a reappraisal of the
Northwest Ordinance. Perhaps it isn’t “one of the greatest civil
documents.”!3 But it nonetheless embodied a distinctive imperial vision that
differed both from its British predecessor and from its post-1898 successor.
That vision emphasized not only statehood but also a particular approach to
pre-statehood governance. The key to understanding it lies in one of the
Ordinance’s least-studied provisions: that the “French and Canadian
inhabitants” of Illinois might retain “their laws and customs now in force
among them, relative to the descent and conveyance, of property.”'* By
explaining that obscure phrase, this Essay illuminates the kind of empire
that the Ordinance was meant to build—and, perhaps, suggests some new
ways to think about the American empire today.

I. A REVOLUTION IN FAVOR OF EMPIRE

The United States was not the first empire to govern what became the
Northwest Territory. The area, long an indigenous homeland,!> had been
claimed by France in the seventeenth century and ceded to Britain in 1763.
As others have noted, the Northwest Ordinance was in many ways a
repudiation of Britain’s approach to ruling the region.!® Let’s start, then, by
understanding Britain’s model of empire and why Americans rejected it.

A. Patriot Empire

The American Revolution has been described as a “revolution against
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empire.”!” But it sought to overthrow a particular kind of imperial rule, not
empire per se.!® For American Patriots and like-minded Britons, the British
Empire was properly understood as an egalitarian enterprise (at least for
white Protestant men), in which the metropole and its colonies worked
together toward a common imperial good.'

Shared access to English law played an important part in this imperial
vision. A common law for the empire both reflected and guaranteed the
equal status of all British subjects, whether they lived in England or
overseas.?? A common law was also important for holding the empire
together. Patriots insisted that each colony ought to govern itself and that
Parliament should have a minimal role in superintending the empire, in what
one historian has dubbed a “protofederalist” polity.?! In the absence of a
domineering central government, the empire’s cohesion depended on
Britons’ allegiance to the same Crown and the same kind of law.?2 As
Benjamin Franklin put it, it was important for colonial laws to be “agreeable
to the laws of England” in order “to preserve the connection of the parts of
the British empire with the whole, of the members with the head.”??

Franklin summarized the Patriot perspective in a 1768 letter to a London
newspaper. He defined “[t]he British state or empire” as “several islands
and other distant countries . . . all united in allegiance to one Prince, and to
the common law (Scotland excepted).” (Note, by the way, his casual
conflation of “empires” and “states”: unlike modern theorists, he didn’t
assume that empires and nation-states were fundamentally different from
each other.?*) Each British “province” had its own “right of legislation.” If
it were otherwise—if the Westminster Parliament could legislate for
Americans—then colonists would cease to be “fellow subjects” of George
III and would instead become “subjects of subjects.”?

Such “subjects-of-subjects” arguments were a common theme in Patriot
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writing, and historians have tended to read them as sounding in sovereignty
and self-government.?® That’s not wrong. But a sovereignty-focused
interpretation misses one of Patriots’ even more basic concerns: the fear of
unequal treatment. 2 Many colonists objected to parliamentary rule not
(only) because of they lacked representation at Westminster, but because
they worried that an unrepresentative Parliament would target them
unfairly.

This fear of unequal treatment informed Patriots’ attempts to distinguish
between proper and improper exercises of parliamentary authority.
Alexander Hamilton, for example, conceded that Parliament might legislate
for colonies via “general acts for the amendment of the common law, and
for the general regulation of trade.”® But he objected to “special laws, to
bind the colonies, in particular.”? The difference between “general” and
“special” laws had less to do with democratic deficits—colonists were
unrepresented either way—than with discrimination. Similarly, Franklin
thought “the essential difference between real and virtual representations”
boiled down to generality: “The laws made [in Britain] to tax the Americans
affect them as a distinct body, in which the law makers are in no manner
whatever, comprehended; whereas the laws made to tax Great-Britain,
affect alike every member who gives his concurrence to such law.”30
Colonists preferred to govern themselves through their own colonial
institutions. But when that wasn’t possible—when Parliament had to
legislate on an imperial scale—they sought safety in laws that bound all
British subjects equally, regardless of where they happened to live.

B. Patriots’ Nightmare: The Quebec Act

That was the Patriot ideal of how the British Empire ought to operate. In
the 1760s and 1770s, however, Britain was mostly led by politicians with a
very different sense of how Britain’s empire should work. Paternalist
reformers such as George Grenville and William Knox rejected Patriots’
egalitarian, “protofederalist” model of empire. Instead, they insisted that
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colonies (and colonists) must be politically and economically subordinate
to the mother country.’! Like the Patriot model, the paternalist view of
empire also had a corollary in law. Because colonists were not equal to
Britons, they had no right to the same law. Nor did paternalists think a
common law was needed to hold the empire together. Imperial unity
depended on the coercive force of an imperial Parliament and its
bureaucratic agents, not vague loyalty to an amorphous common law.32

Britain’s treatment of Quebec and the Illinois Country provided a perfect
example of the kind of empire that paternalist reformers wanted to build—
and that American Patriots feared. Quebec and Illinois had both come to
Britain from France via the 1763 Treaty of Paris. But Britain was
ambivalent about its new acquisitions and sought to suppress their growth,
for reasons I’ve explained elsewhere.3? Imperial officials experimented with
a variety of techniques to discourage those colonies’ settlement, 3* until in
1774 Parliament finally settled on the Quebec Act.?> That legislation
restored French law for civil disputes, provided for an appointed legislative
council (but no assembly), and made several accommodations for Quebec’s
Catholic majority. The statute also redefined “Quebec” to include much of
what is now the midwestern United States, including Illinois and the rest of
what would become the Northwest Territory.3¢

The Quebec Act’s most controversial provision was its revival of French
law3’—or, to take the more negative framing of the Declaration of
Independence, its “abolishing the free System of English Laws” in
Quebec.3® For American Patriots and sympathetic Britons, denying English
law to Quebec was the central pillar of an authoritarian program that would
soon be extended across North America.?® (The Act’s defenders preferred
to frame it as a humanitarian gesture that respected Canadiens’ preference
for familiar law; more on that below.4%) To be sure, Patriots also criticized
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the Quebec Act’s failure to authorize a colonial legislature. But many
Patriots suggested that shared access to English law was more important
even than local self-government. When the First Continental Congress
demanded that Parliament impose English law on Quebec, John Jay felt
uneasy about intruding on the internal affairs of another colony. “Will it not
be said that we go beyond our sphere?” he asked.*! “If government is
founded on consent,” shouldn’t Congress inquire whether the Quebec Act
was “agreeable to the majority of inhabitants” in that colony before
demanding its repeal? What if Canadiens actually preferred French law?4
His colleagues dismissed his concerns. The “Magnitude of the law compels
us to make a stand,” one of them replied; consent was relevant but not
decisive.¥* One of the Quebec Act’s British opponents, Edmund Burke,
made a similar point. Although he acknowledged the need to give
Canadiens a “Government which they like,” he also insisted that Britain
shouldn’t blindly bow to their wishes. Conquerors had the duty to rule well;
in Britain’s case, that meant helping Canadiens accept the superiority of
English law.** For Patriots, self-government mattered, but it was not the
only—or even the most important—<criterion for distinguishing good
empires from bad ones.

Francis Maseres, an English lawyer sympathetic to Patriots’ concerns,
found a different way to resolve the tension between good law and self-
government. Maseres, the former attorney general of Quebec, argued that
the common law necessarily reflected the consent of its subjects—even
conquered ones. The reason, he suggested, was that the common law
emerged through custom. As such, it could be presumed to reflect popular
consent. By imposing that same law on a conquered colony, the Crown
merely transplanted “rights and privileges” that “may well be presumed to
have the approbation of the conquering nation.”* Moreover, because the
conquest had turned French Canadians into British subjects,* one might
even say that Canadiens shared in the fictive consent that Blackstone and
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others used to legitimate the common law.*’ To impose the common law on
Quebec, then, was no imposition at all, but merely the implementation of a
law that the English nation—of which Canadiens were now a part—had
endorsed for generations.

II. PATRIOTS’ IMPERIAL LAW

These arguments failed to persuade Parliament, and Canada remained
under French law. As the imperial crisis shifted into open war, Congress
looked for other ways to convert Quebec into a common-law country,
including invasion and diplomacy. These also failed.*® But the Americans
had more success in Quebec’s interior, including the Illinois Country.
Acting under authority from the State of Virginia, soldiers led by George
Rogers Clark took the village of Kaskaskia on July 4, 1778, without firing
a shot. Other villages soon followed, and Virginia established the County
of Illinois to administer the region.*® Virginia now had a colony of its own,*°
where it could put the Patriot vision of empire into practice.

A. Reversing the Quebec Act

[llinois’s new rulers adopted a legal policy that reversed the Quebec Act
in nearly every respect. While Britain had withheld English law from the
colony to slow its growth, Virginia established a common-law judiciary that
was meant to attract new settlers, especially the “great numbers of Canadian
Emigrants” who were predicted to flee Quebec’s civil-law tyranny.>!
American politicians understood that it would take time to introduce a new
legal system to Illinois, whose Francophone inhabitants had little
experience with Anglo-American institutions.’> But Virginia wasted no
time in starting the process. Even before Cornwallis surrendered at
Yorktown, Governor Thomas Jefferson urged local officials “to introduce
our Laws and form of Government among the people of Illinois as far as
their temper and disposition will admit.”>3 Although he conceded “the

47. Cf STEPHANIE ELSKY, CUSTOM, COMMON LAW, AND THE CONSTITUTION OF ENGLISH
RENAISSANCE LITERATURE 68-69, 78—79 (2020) (discussing earlier iterations of this theory).
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51. George Washington, Sentiments on a Peace Establishment, May 1, 1783, FOUNDERS ONLINE,
NAT’L ARCHIVES, https:/founders.archives.gov/documents/Washington/99-01-02-11202; see ROGER
L. SEVERNS, PRAIRIE JUSTICE: A HISTORY OF ILLINOIS COURTS UNDER FRENCH, ENGLISH, AND
AMERICAN LAW 21-22 (2015).

52. See An Act for Establishing the County of Ilinois, and for the More Effectual Protection and
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difficulties attending” a change of legal systems, he nonetheless insisted
that it was “essentially necessary that all who are parts of the same body
politic should be governed by the same laws.”* In other words, he adhered
to the same philosophy of empire that he and other Patriots had previously
endorsed.

The same homogenizing mission animated the Northwest Ordinance. In
the early 1780s, Virginia and several other states ceded their western
territories (including Illinois) to the United States. This created an
unavoidably colonial situation. Under the Articles of Confederation,
Congress was less a national government than an assembly of states.>’
Americans outside the states lacked congressional representation, and
Congress had no choice but to rule them as colonial subjects. To do so, it
adopted the familiar model of the British Empire—specifically, the version
of that empire that had been endorsed by Patriots before the war. As James
Monroe explained, the government of the Northwest Territory “is in effect
to be a colonial government similar to that which prevail’d in these States
previous to the revolution.”®

There were two key differences between the British and American
empires, however. The first and most obvious was that American colonies
had a path to statehood.’” The second—Iess often appreciated by
historians—was how those colonies would be governed in the meantime.
American colonies were to be part of a common-law empire. Under the
Northwest Ordinance, “Judicial proceedings” had to follow “the course of
the common law,” territorial judges received only “a common law
jurisdiction,” and the territory’s first legislation had to be drawn from the
“laws of the original States.”® This last requirement mitigated the lack of
an elected territorial legislature. Recall that some colonists, including
Franklin and Hamilton, had been especially worried that Parliament might
single out the colonies for malign special treatment.’® To spare the
Northwest Territory from similar anxieties, the Ordinance required that any
territorial laws be copied from legislation that states had already imposed

ARCHIVES, https:/founders.archives.gov/documents/Jefferson/01-03-02-0310.
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ARCHIVES, https://founders.archives.gov/documents/Jefferson/01-09-02-0419.
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on themselves.®® Territorial officials had only the power to adopt laws, not
to make new ones.' A truly legislative power would emerge only when the
territory had a sufficient population to elect its own assembly.%? Until then,
it would be protected by the self-government of the eastern states whose
laws it would share.

B. Explaining an Exception

There was one exception to this overwhelming insistence on uniformity.
In the western part of the Northwest Territory, the Francophone residents
of Illinois had outlasted French and British rule to become subjects of yet
another empire. The Northwest Ordinance allowed these “French and
Canadian inhabitants” to retain “their laws and customs now in force among
them, relative to the descent and conveyance, of property.”® Why?

To some extent, the retention of French property law was the inevitable
consequence of Congress’s decision to honor preexisting property rights.
Congress understood that many Francophones held land by “equitable or
customary” titles that were incompatible with Anglo-American property
law, and that erasing French law might erase French titles along with it.*4
But Congress’s preservation of French law went beyond what was needed
to protect existing claims.®® The Ordinance retained not only French laws
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Ordinance of 1787, art. 2, 1 Stat. 50 n.(a), §§ 4, 5, 8.
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concerning title, but also French “laws and customs . .. relative to the
descent and conveyance, of property.”% This was a prospective requirement
that exempted the “ancient Settlers” of the Territory from ordinary rules of
property transfer.®” And it placed serious demands on the territorial
government. Because French conveyancing had depended on notaries
public, Governor Arthur St. Clair interpreted the Ordinance as requiring him
to commission such officials—no small burden in a sparsely populated
colony that struggled to find qualified officeholders.®® St. Clair also
interpreted the Ordinance as requiring him to exempt French inhabitants
from a general law concerning fencing and enclosure.®® He wished it were
otherwise: as he told James Madison, his ultimate goal was “to amalgamate
and reduce . . . to one Mass” the diverse “manners and customs” of the Old
Northwest.” And he wondered whether the Ordinance’s reservation of
French law might be abrogated when the territory gained an elected
legislature.”! In the short term, however, the United States had committed
itself to a certain amount of legal pluralism.

Congress’s solicitude for French property law can be traced,
incongruously, to the Quebec Act. As noted above, the Quebec Act’s
defenders framed it as an act of toleration: it would be inhumane, they
argued, to deprive French-speaking Canadiens of the laws that had always
governed their lives.”? In response, some of the Quebec Act’s opponents
proposed a compromise: instead of eliminating French law fout court,
Britain might preserve it with respect to property, inheritance, and domestic
relations, while introducing English law for procedure, contract, and tort.”
In theory, that would allow Canadiens to enjoy the supposed benefits of
English law—such as its capacity to knit the empire together, its protection
of civil liberties, and its support for economic growth—while keeping the
parts of French law that were thought to be most deeply embedded in
Canadian culture.™

Parliament rejected this compromise, but its underlying logic became
embedded in Anglophone legal thought. 7> Even Patriot lawyers who treated

Administration on the American Frontier, 58 MICH. L. REV. 209, 213 n.16, 215-16 (1959).
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the common law as crucial for Britain’s empire started to think that empires
might have a duty to tolerate local customs, at least when it came to
property. This perspective survived American independence; and so, rather
than imposing the common law wholesale on Illinois, American officials
made some accommodation for Francophone inhabitants. When Virginia
captured Illinois in 1778, its legislature introduced common-law procedure
(including juries) but left French property law in place.’® Nine years later,
the Northwest Ordinance did the same. In doing so, it continued Congress’s
commitment to a Patriot theory of empire that leavened its drive for
assimilation and uniformity with a modicum of pluralism and toleration.

III. THE FAILURE OF THE NORTHWEST ORDINANCE

The Northwest Ordinance embodied an authentically Patriot style of
empire. Nonetheless, by the 1790s, territorial citizens claimed to be “in a
much worse situation, than the United States were, before the late
revolution”—a “despotism” more akin to British India than an empire of
liberty.”” If the Northwest Ordinance represented the very kind of empire
that colonists had demanded before the Revolution, why did it strike their
descendants as a failure?

Professor Ablavsky suggests one explanation. During the 1790s,
Governor St. Clair developed an increasingly antagonistic relationship with
territorial citizens, which was exacerbated by the divergence between his
Federalist politics and the territory’s Jeffersonian majority. At first, St.
Clair’s opponents sought simply to oust him from office. But, fearing that
President Adams might name an even worse replacement, the territory’s
Jeffersonians broadened their critique from the governor to territorial
government.”8

Without disputing that account, this Essay will suggest another,
complementary explanation—one that looks to changing conceptions of
law.” The Patriot theory of empire had paid relatively little attention to
sovereignty.®0 In part, this was because the nature of sovereignty was
contested at the time,?! and so the topic was an attractive one to dodge.
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Contemporary writers struggled especially to articulate the relationship
between sovereignty and legislation—for instance, whether parliamentary
sovereignty was subject to natural-law or constitutional constraints.3> But
such confusion mattered little for legal practice. For eighteenth-century
lawyers, the paradigmatic form of law was not legislation but common
law.#3 And common law, according to its classical theorists, didn’t emerge
from a sovereign’s command but from the customs of the community. There
was some fuzziness about the definition of that community (was it the
people of England? the legal profession? the courts?).3* But that ambiguity
proved useful for empire. By imagining law primarily as a form of
communal practice, English lawyers allowed it to travel with Britons as they
moved overseas®®>—and to adapt to local conditions without having to
resolve who, exactly, had authorized the adaptation.3¢

The imperial crises of the 1760s and 1770s put pressure on this workable
but undertheorized arrangement. Nonetheless, even as polemicists offered
increasingly elaborate maps of legislative sovereignty, they didn’t quite nail
down the sovereign foundations of the common law. Thus, in 1774, the
Continental Congress could simultaneously assert colonies’ “exclusive
power of legislation” and their right “to the common law of England.”®” The
common law’s hazy relationship to sovereign authority proved equally
useful after American independence, as nationalist lawyers like James Kent
and Joseph Story sought to craft a body of private-law doctrine that
transcended state lines and smoothed the rough borders between state and
federal authority.?8

In many respects, the nationalist legal project was a practical and
doctrinal success.? But it quickly faced political resistance. In the 1790s,
the common law became “a political football” in the fight between the
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nation’s emerging parties.”® As Federalists came to dominate the federal
courts, Jeffersonians accused them of trying to erect a “common law of the
United States” that would drown state authority.”! The ensuing debates led
Jeffersonian lawyers to rethink the relationship between the common law
and sovereign power.”? Increasingly, they described the common law as
owing its force not to customary practice but to its “adoption” by each
sovereign state.”> At the same time, Jeffersonians resisted common-law
nationalism by emphasizing the diversity of states’ laws. As an empirical
matter, it was incoherent to talk of the common law; each state had its own.%
Nor was a general common law desirable: democratic legislation, not the
dead hand of custom or judicial precedent, ought to rule a republic.%
These political and jurisprudential developments led Jeffersonians to
rethink the legal architecture of empire. The Northwest Ordinance had
relied on common law to palliate the lack of local self-government. But the
common law itself now seemed a gift of dubious worth.%¢ In the 1770s,
Congress had fought a revolution to maintain access to the common law,
and each of the thirteen colonies chose after independence to take that law
as its own. But when Ohio gained statehood in 1803, its Jeffersonian
legislature jettisoned English common law as a “disgraceful badge of
remaining Servitude.”’ (New Jersey had already acted similarly, and other
states would soon follow.?®) To some extent, this was an exercise in legal
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nationalism—a postcolonial accentuation of independence.®® But for many
Jeffersonians, the enemy was not just English common law but the common
law in general.!% Law, in their view, had to be created by legislatures. If the
territories lacked legislatures of their own, that meant that someone else
must be ruling them. This theoretical concern soon crossed party lines. Even
Chancellor Kent—mneither a Jeffersonian nor a naive lover of state
assemblies—worried that the “complete subordination” of the territories
reproduced the “tendency . . . to abuse and oppression” characteristic of the
British Empire.'%!

Despite all of this, the architects of American expansion continued to
assume that the “empire of liberty” had to be governed by a shared system
of laws. Writing in 1807, a judge in the Michigan Territory insisted that “the
American government has promptly, steadily and uniformly manifested its
disposition to introduce its own forms of government, and to apply its own
laws” in former French and British territories, and that it had declined to
recognize, “even in a temporary point of view,” the laws of earlier colonial
powers.!2 As we’ve seen, that wasn’t quite true; but the claim illustrates
the persistent appeal of a common-law empire.'®® Even Jefferson never
abandoned his old conviction that “all who are parts of the same body politic
should be governed by the same laws.”!% In 1803, as he contemplated the
Louisiana Purchase, he assumed that “we shall certainly endeavor to
introduce the American laws there.”'% He instructed Governor William
C.C. Claiborne accordingly.

But much had changed since Jefferson had issued similar instructions for
the County of Illinois. In the eighteenth century, Illinois’s French-speaking
habitants had mostly welcomed the common law. Many of them wanted to
keep their laws of property and testation, but they otherwise had little
attachment to their “own” laws, and in some cases, they positively
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demanded Anglo-American institutions.!% In the early nineteenth century,
however, Louisiana’s francophone population was decidedly more attached
to French law!'97—a reflection, to some extent, of a broader shift toward
“legal nationalism” after the eighteenth century.'® Moreover, many
Louisianans had embraced the Jeffersonian skepticism of a transcendent
common law: “the common law of Virginia is no more like that in use in
South Carolina” or “the State of New York,” they explained in one
manifesto.!% Each state had crafted its own law; surely Louisiana could do
the same without endangering national unity.!'® Claiborne, despite his
instructions and against his own inclinations, eventually accepted that
Louisiana would adopt a hybrid legal system.!!!

The result was a revolution in American empire, as John Quincy Adams
observed a little while later. In his view, the Louisiana Purchase resulted in
“a Union totally different from that for which the Constitution had been
formed.”!2 Strikingly, he called Louisiana “the first” “Colonial system of
government” that the United States had ever formed—despite referring, just
a few sentences later, to the territorial government of Indiana, which in 1804
still lacked elected representatives.!'> (As before the Revolution, self-
government was not always the most important criterion for evaluating
empire.) Adams noted a few differences between Louisiana and previous
U.S. territories, including the large “foreign” population in America’s latest
acquisition.!'* But what struck him most was the difference in law. The
introduction of Louisiana “makes French and Spanish Laws a part of the
Laws of the Union,” he observed, and “introduces whole systems of
Legislation, abhorrent to the Spirit and character of our Institutions.”!!>
This, he predicted, would become a prototype for future American
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expansion: “the U.S. in time will have many colonies—precedents are
therefore important.”!'® America’s common-law empire was not quite dead,
and in the nineteenth century, many U.S. territories would still receive
anglicized legal systems.!!” But another path had been opened.

IV. CONCLUSION

The structure of American empire has changed dramatically since 1787,
but the basic problems of imperial rule are similar. On the one hand, there’s
a lingering suspicion that “special” treatment is rarely good for colonies;!!8
indeed, unequal governance is what makes them colonies.!'’” On the other
hand, perfect uniformity also strikes many observers as potentially
oppressive, particularly when it comes to the laws that structure the family
and real property.!? (For example, American Samoa restricts land
ownership by non-Samoans—a practice that some American Samoans
describe as essential for protecting their culture but which might be
threatened by the application of American equal-protection doctrines.)!?!
The Northwest Ordinance suggests a way to navigate these competing
concerns in a way that is consistent with—and indeed constitutive of—the
American constitutional tradition.'?? Drawing out those lessons will take
more space than I have in this short Essay. But perhaps it’s enough to
suggest some places to start.

We might start by noticing the Ordinance’s suspicion of legal
difference—its presumption that treating a province differently means
treating it badly.'?* Some aspects of that suspicion are difficult to translate
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to the present. The Ordinance’s obsession with the common law seemed
dated even by the nineteenth century, a fortiori in today’s “age of
statutes™;'?* and implicit reliance on transcendent, non-legislated common
law might be hard to resurrect in our post-Erie world.'?> Nonetheless, in
designing a modern law of American empire, we might still take seriously
the eighteenth-century axiom “that all who are parts of the same body politic
should be governed by the same law.”'?¢ For the Founding generation and
its Patriot predecessors, a uniform legal system was part of what
distinguished good empires from bad ones. Universal access to a common
law protected colonists from metropolitan mistreatment, gave them access
to imperial prosperity, and effected the equality of all imperial subjects.!?’
Political representation was important, but it was not the only or even the
most important guarantor of equality within the empire.

To be sure, other scholars have also observed the early Republic’s
commitment to uniformity. But they have usually portrayed it as
exacerbating, not alleviating, the evils of empire. So, for example, Max
Edling rightly observes that “the United States was much less tolerant of
jurisdictional and status diversity than the British Empire had been,”'28
while Aziz Rana describes early American expansion as “a project . .. in
which American institutions necessarily followed the flag.”'?° For these
historians, uniformity was hardly something to celebrate; the vaunted
egalitarianism of the early Republic was made possible only by a disturbing
distaste for diversity.!3? That’s hardly a model for today.!3!

There is truth to that critique; the settler egalitarianism of early America
certainly had its dark side.!3? But it would also be a mistake to read the first
American empire as incapable of accommodating difference. The
Northwest Ordinance did, after all, single out “French and Canadian”
customs for protection—a small thing in itself, perhaps, but symptomatic of
a broader willingness to soften the hard edges of American rule. Nor was
the Ordinance an aberration in this respect. As William Novak has
observed, the antebellum United States followed a “common law of status
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and membership” that focused less on rigid, undifferentiated claims of
citizenship than on a complicated matrix of identities and associational
memberships.'33 In such a world, it was hardly surprising to add yet another
status to the mix—in this case, one rooted in a community’s prior history of
empire.

Like the Northwest Ordinance’s obsession with the common law, its easy
embrace of differentiated status might be hard to translate to the present.
After the Civil War, Reconstruction introduced a nationally uniform
conception of citizenship that was far more hostile to group distinctions.
This was particularly true with respect to race, of course, but the
Reconstruction Amendments had broader implications than that. Senator
Charles Sumner, for example, insisted that the reconstructed Constitution
erased all distinctions of race and ethnicity. After 1868, there would be
neither slave nor free, Jew nor Greek—only children of the new national
state.!3* The question, then, is whether this salutary vision of equal and
national citizenship might coexist with the more flexible, common-law
framework of the Founding generation—an approach that, by frankly
treating the United States as an empire, perhaps made it easier to
accommodate its imperial subjects.
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