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DECLARATORY J'UDGMENTS*

EDWIN M. BORCHARDt

Germany

Coming now to the non-English speaking countries which
expressly authorize the general action for a declaratory judg­
ment in their codes of procedure, as, for example, Germany
and Austria, it is interesting to note the extent to which, in
addition, they specifically provide for declaratory judgments
with respect to particular legal relations. It will suffice here
to refer to the provisions of German law. In addition to the
broad Articles 256 and 280 of the Code of Procedure author­
izing the general action for declaratory judgments, and the
interlocutory declaratory decree, respectively,72 the German
Code of Procedure authorizes interventions by third persons
in the form of a declaratory judgment against the plaintiff in
an action,73 declarations of the existence or nonexistence of a
marriage or of the relation of parent and child or of paternal
power,74 and the creditor's action against his fellow creditors
protesting the distribution of assets in execution proceedings.75
Actions the character of which is somewhat more doubtful
are those asserting the right to a writ of execution,76 the
debtor's attack upon the right underlying an execution,77 the
action of a third person denying the validity of the execu­
tion/8 and the intervention of a third person excepting to the
seizure of pledged property.79

*The first installment of this article appeared in the preceding issue
of the Tulane Law Review.

tProfessor of Law, Yale University School of Law, New Haven, Con­
necticut, U. S. A.

72ArticIes 256 and 280 are discussed infra p. 395.
73Sec. 64; see Goldschmidt, Zivilprozessrecht (Berlin,1929) 174; Stein­

Jonas, Kommentar zum Zivilpr{)zessrecht (Berlin, 1926) I, 295.
HArts. 606, 633, 638, 640, Z. P. o.
75Art. 878, Z. P. O. This is akin to the similar declaration in bank­

ruptcy proceedings. Konkursordnung, § 146. Stein-Jonas, op. cit. supra
note 73, II at p. 826. ~here is some dispute among writers as to the
declaratory character of this action.

76Art. 731, Z. P. o. Rosenberg, Lehrbuch des deutschen Zivilprozess­
rechts (2d ed. Berlin, 1929) 584, considers this a declaratory action,
whereas Stein-Jonas, op. cit. supra note 73, I, at p. 470, considers it
constitutive (Gestaltungsklage).

77Art. 767, z. P. O. Stein, Grundriss des Zivilprozessrechts (2d ed.
Tiibingen, 1924) 21, considers the nature of this action doubtful. Stein­
Jonas, op. cit. supra note 73, II, at p. 528, regards it as constitutive.

78Art. 771, Z. P. O. Stein, op. cit. supra note 77, also deems this doubt­
ful. Rosenberg, op. cit. supra note 76, at p. 620, and Stein-Jonas, op. cit.
supra note 73, II, at p. 842, consider it not as a declaration upon the
invalidity of the execution, but a constitutive judgment.

79Art. 805, Z. P. O. Stein, op. cit. supra note 77, places this in the
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Other codes and statutes also provide for declaratory judg­
ments. The Code of Criminal Procedure provides that, when
the question as to whether an act is punishable depends upon
the determination of a legal relationship, this issue shall be
decided by the criminal court.80 The law of noncontentious
jurisdiction provides that the Court of Registration (Regis­
tergericht) may postpone an order of registration which de­
pends upon the determination of a disputed legal relationship
until that dispute has been decided by declaration.8l Judg­
ments upon disputed claims in bankruptcy82 and in execution
proceedings83 are declaratory. By the law of associations, a
member may sue for a declaration as to the proportionate
share of each member in making up a deficit in case of bank­
ruptcy, and a creditor, in a similar case, may establish his dis­
puted claim against the board of directors.84 By the law of
social insurance, if the dependents' claims depend upon the
existence of a relationship to the deceased or among them­
selves, the claimant may be required to obtain a declaratory
judgment.85 Statutes also provide for the determination by
declaration of conflicting claims concerning patent, trade­
mark, and design privileges, and for the determination by a
court of what is equitable under various circumstances where
the parties fail to agree.86

One of the most important customary uses of the declara-

doubtful category. Stein-Jonas, Op. cit. supra note 73, II, at p. 627,
considers it constitutive.

80Strafprozessordnung, § 262. A similar provision is contained in
Article 311 of the ,Code of Military Criminal Procedure.

81See § 127. By § 159 this provision is extended to the registration
of associations (Vereine), and by § 161 to the registration of matri­
monial property.

82Art. 146, Bankruptcy Code.
83Vollstreckungsordnung, §§ 115, 116. Stein-Jonas, Op. cit. supra

note 73, I, at p. 609.
84Genossenschaftsgesetz, §§ 111-115. Parisiuns-Kriiger, Genossen­

schaftsgesetz (19th ed. Berlin, 1928) 172,175; Stein-Jonas, op. cit. supra
note 73, I, at p. 109. The rule of § 111 is applied to the law of private
insurance companies, § 52.

85Reichsversicherungsordnung, § 1654. See also ibid., §§ 1665, 1679,
1698, 1701. 'Somewhat similar provisions are contained in other insur­
ance laws, e. g., the employee's insurance law, § 272; the industrial acci­
dent insurance law, § 77; the agricultural accident insurance law, § 83;
the building accident insurance law, § 18; the marine accident insurance
law, § 81; the employee's association law (Reichsknn-ppschaftsgesetz) ,
§ 161.

86These miscellaneous cases are fully set out in the following com­
mentaries: 1 Gaupp-Stein, Kommentar zur Civilprozessordnung (10th
ed. Leipzig, 1913) 578; 2 ibid., 618; 1 Hellwig, System des deutschen
Zivilprozessrechts (Leipzig, 1912) 280 et seq.; 1 Petersen, Die Civil­
prozessordnung (5th ed. Lahr, 1904-1906) 492 et seq.; Seuffert, Kom­
mentar zur Zivilprozessordnung (7th ed. lMunchen, 1910-1911) 307 et
seq.; Wach, Handbuch des Zivilprozessrechts (Berlin, 1885) 13, 52.
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